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The National Association of College and University Attorneys is a nonprofit organization formed 
to serve the needs of attorneys representing institutions of postsecondary education. Institutions 
designate a primary attorney representative and additional attorney representatives to work with 
the association in their behalf. 

Established in 1961, NACUA now serves eight hundred institutions and the nearly 2,500 attorneys 
who represent them. 

NACUA’s programs are designed to fulfill the overall needs of the institutions for assistance in 
understanding and coping with developments in higher education law. NACUA works through at- 
torney representatives of member institutions to facilitate the exchange of legal information among 
institutions of postsecondary education. These attorneys are the central point of NACUA’s focus 
for service and activities because they are most closely concerned with day-to-day legal matters. 
NACUA maintains an office in Washington, D.C., which collects, reviews and disseminates infor- 
mation relating to all aspects of law concerning postsecondary education, including governmental 
developments having significant legal implications. 

In addition to providing direct assistance to member attorneys (whether house counsel, attorneys 
in private practice, or attorneys general), NACUA also works closely with other higher education 
associations to provide general legal information and assistance. 

When situations arise of immediate interest to university attorneys, NACUA alerts primary 
representatives, outlining new developments and suggesting courses of action which should be 
considered. 
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Preface 


This report to the Association of Governing Boards (AGB) on how 
‘open meeting laws’’ are working out in the governance of higher educa- 
tion in the 50 states of the United States of America is the culmination 
of field research, legal research, and a workshop convened by the AGB 
in September, 1984, at Wingspread, the Johnson Foundation’s conference 
center in Racine, Wisconsin. (Participants in the Wingspread workshop 
are listed in Appendix D.) 

The field research was done by Sandra Braman, Administrative Fellow 
at the University of Minnesota’s Hubert H. Humphrey Institute of Public 
Affairs. An early conceptual contribution to the project was offered by 
Mitch Pearlstein, former Assistant to the President of the University of 
Minnesota, and now on the editorial staff of the St. Paul Pioneer Press 
& Dispatch. Mary Shallman, my Graduate Assistant during 1983-4 and 
now a graduate of both the Humphrey Institute and the University of Min- 
nesota Law School, first collected and analyzed the sunshine laws of the 
50 states. Judith McLaughlin of Harvard University contributed to the field 
research, particularly that conducted in Florida, Texas, and Iowa; her work 
with David Riesman on presidential searches has been enlightening. Clark 
Kerr’s research with Marian Gade on the problems of leadership in higher 
education helped provide a context for the specific problems of openness 
we explored here. A preliminary report called ‘‘Sunshine Laws from the 
50 States: A Spectrum”’ was sent to the 50 state attorneys general for their 
comment. Their welcome reactions, showing a lively interest in this 
research, have been incorporated into this paper. 





* Copyright 1985 by the Association of Governing Boards of Universities and Col- 
leges, Suite 720, One Dupont Circle, N.W., Washington, D.C. 20036. Reprinted with per- 
mission. Several of the Appendices have been omitted from the original. Copies of the 
entire study are available in its entirety for a cost of $10.00 for members ($8.00 for an 
order of 10 or more) and $12.00 for nonmembers ($10.00 for an order of 10 or more) from 
the AGB. 

** Professor and Dean, Hubert H. Humphrey Institute of Public Affairs, University 
of Minnesota. B.A., 1938, Princeton University; Rhodes Scholar, Oxford University 1938-39. 
Former Assistant Secretary of State, U.S. Ambassador to N.A.T.O., and President of the 
University of Hawaii. 
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We are grateful to the initiative and continuing interest of Tom In- 
gram, Executive Vice President of the Association of Governing Boards, 
the financial help provided to AGB for this purpose by the Exxon Educa- 
tion Foundation, and the Johnson Foundation’s cooperation in hosting 
the September workshop. 

Most of all, we are indebted to the many other persons (they must, 
in the nature of things, remain anonymous) who helped us through can- 
did interviews and correspondence. We are not aware of any person, asked 
to assist in this research, who was unwilling to do so. The subject is 
evidently current and choice, and everybody is looking for answers. The 
intent of this paper, as part of the search for practical answers to practical 
puzzles, is to clarify the benefits and costs of openness—and to suggest 
a balanced way of approaching the problems as we! as the opportunities 
it presents to our participatory democracy. 
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INTRODUCTION 


This study has investigated the costs and benefits of openness for 
governance of higher education in the United States. 

The procedure was first to examine the sunshine laws of all 50 states 
and construct a spectrum of comparative openness (Appendix A), to survey 
relevant case law and the opinions of state attorneys general (Appendix 
B), and to conduct in-depth interviews with a cross-section of individuals 
from six states selected as representing the range of the spectrum of open- 
ness. From ‘‘most open’’ to ‘‘least open,’’ those states were Florida, Mon- 
tana, Minnesota, Iowa, Texas, and Pennsylvania. Beginning with an in- 
troduction to sunshine laws themselves, the results of this study follow. 

The resulting analysis may be of interest beyond the realm of higher 
education, for it is intended to refine our understanding of how the 
democratic process does, could, and should operate, and illuminate the 
balancing of interests that must always take place in a participatory society. 
The First Amendment is clear that free speech should not be burdened 
by public policy. But in protecting speech of one kind, other kinds may 
be restricted. And there’s the rub. 


I. THE PuBLic INTEREST: A TRILEMMA 


The mandate to serve the public interest is the basis, implicitly or 
explicitly, for most state open meeting laws. In Tennessee, for example—a 
state in which closed meetings are not allowed under any circumstances— 
the strictness of the law is defended as just ‘‘in the absence of proof that 
opening all meetings was detrimental to the public interest.’’ In other 
states, a determination of the public interest is the final criterion to be 
used in deciding whether or not closure of a meeting in accordance with 
a specified exemption is appropriate. 

But what is the ‘‘public interest?’’ To the mass media, it lies in the 
public’s right to know—to receive information (through the communica- 
tions media) about all the steps in public decisionmaking. To people who 
feel their privacy is (or may be) invaded, it is the erection of ramparts 
against such invasions. To educational administrators, the ‘‘public in- 
terest’’ lies in allowing public officials, chosen in accordance with some 
democratic process, freedom to make decisions according to procedures 
they determine best meet the operating needs of their institutions. Discus- 
sion aimed at resolving the conflict in these viewpoints is often muddy; 
repeated assertions of a clash between absolute rights obscure the com- 
plementary elements of the public interest all say they wish to serve. 

In the application of sunshine laws, those elements are three: 

(1) The public’s right to know derives from the same values of open 
and robust exposure of ideas that underpin the First Amendment, and 
is therefore fundamental to the operations of the democratic process. Free 
speech is meaningless unless the public is free to gather information about 
which to speak. And informed decision making in electing public officials 
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is impossible unless the public is knowledgeable about the actions of those 
officials and about the institutions which they are to govern. The com- 
munications media, print and electronic, most often appear as surrogates 
for the public in defending its right to know. But are the media’s interests 
the same as ‘‘the public interest?’’ 

(2) The individual’s right of privacy is protected by laws that vary 
widely from state to state. With the encroachments of modern communica- 
tion technologies upon the private domain, however, awareness of the 
importance of the right to privacy is growing everywhere; the trend is 
towards strengthening existing laws and establishing privacy laws where 
before there had been none. The right to individual privacy is 
acknowledged almost universally by sunshine laws—the most common 
exception for closed meetings is precisely to protect that right. But is the 
individual’s felt need for privacy the same as ‘‘the public interest?”’ 

(3) The public institution’s mandate to serve ‘‘the public interest’’ 
requires freedom to operate effectively and efficiently. It is not in the public 
interest when institutions designed to serve the public fail to accomplish 
their goals, such as providing quality higher education to the community 
through an excess of openness. The mandate to fulfill institutional func- 
tions implies a need for protection of the operating procedures—ways of 
making decisions, freedom and candor of internal communication, and 
interfacing with the public—that are deemed necessary to serve the public 
interest. But are members of governing boards and the academic ad- 
ministrators they appoint the definitive interpreters of ‘‘the public 
interest?”’ 

In the discussion that follows of how open meeting laws are formulated 
and interpreted in particular situations, and of the problems those involved 
encounter in applying them, we can watch the focus moving from one 
of these elements of the public interest to another. 

We have here not a dilemma but a trilemma. No one, or even two, 
of these three elements of the public interest can or should be regarded 
as an overriding principle. As with other good principles the only general 
answer is ‘‘It all depends’’; ethics is the art of combining them, case-by- 
case, in commonsense outcomes. Educational governing board members 
and academic executives should not regard themselves as above all respon- 
sible for defending the public institution’s right to discharge its mandate. 
Individuals cannot claim an absolute right of privacy. The media, self- 
appointed defenders of the public’s right to know, don’t have an over- 
riding privilege either. All three participants in this complex 
choreography—and others who are brought in to consult and to 
adjudicate—should regard themselves as responsible for seeking outcomes 
that take into account seriously all three aspects of the public interest, 
and not take the easier path of deciding that one of them is ‘‘right.”’ 

This account of the costs and benefits of openness concludes with 
suggestions of some guidelines for balancing these three elements when 
operating higher education institutions in the sunshine. 





132 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 12, No. 2 


Il. SUNSHINE LAWS 


Openness, in the United States, is not a concept inherited from the 
common law tradition. It appeared around the turn of this century, first 
in an 1898 Utah statute, and soon thereafter in 1905, in Florida. A remake 
of the latter in 1954 set off a wave of legislation around the country: by 
1959, 20 states had sunshine laws as part of the general attempt to climinate 
the effects of secret actions upon public decisionmaking. 

Most state sunshine laws, however, developed during a second burst 
of law-making during the post-Watergate—1970s, out of revulsion (their 
purpose clauses are full of resentment and fury) against deception, cor- 
ruption, and cover-up in high places. By 1974, 46 states had sunshine 
laws, and by 1977 meetings of public bodies were required to be open 
in all 50 states. 

The comparable federal statute followed those of the states (and the 
United Kingdom finally passed one as well). As they have done before 
in two centuries of history, the American people reasserted through their 
elected representatives their right to hold the reins of government in their 
own democratic hands. 

Sunshine laws were originally derived from the philosophy of the 
First Amendment to the United States Constitution, as is clear in the pur- 
pose clause past by California and borrowed by many other states: 


The people, in delegating authority, do not give their public servants the 
right to decide what is good for the people to know and what is not good 
for them to know. The people insist on remaining informed so that they 
may retain control over the instruments they have created. 


This emphasis on a right to information comes from an interpretation of 
how the democratic process works: 


[P]ublic agencies exist to aid in the conduct of the people’s business and 
the proceedings of public agencies [should] be conducted openly so that 
the public may remain informed. . . it is the intent of the law that actions 
of state agencies be taken openly and that their deliberations be conducted 
openly. 


The Kansas statute, closely following Thomas Jefferson, puts it this way: 


A representative government is dependent upon an informed electorate. 


The laws themselves vary in detail from state to state. (A detailed 
breakdown may be found in Appendix A. Appendix C provides citations 
for state open meeting laws.) But all address the following points: 

Purpose. Many states, particularly those whose laws were shaped 
during the 1970s, include provisions outlining their intent. In others, it 
has taken judicial or attorney general interpretation to make their pur- 
pose explicit. Everywhere, the thrust is towards liberal interpretation in 
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general, and narrow construction of any particular exceptions or exemp- 
tions which may be carved out of the law. 

The right of the public to attend meetings is distinguished from the 
right to participate in meetings. In many states, such as Arizona, it is 
understood that the public has a right to voice its opinion when decisions 
are being made on its behalf. The public also seems to differentiate be- 
tween these two rights: In Hawaii, for example, when every kind of 
meeting was opened up almost no one came, leading one administrator 
at the University of Hawaii to comment that, ‘‘Students don’t want so 
much to participate in the managing of the university, but to watch it 
being managed through an open door.”’ 

Coverage. The different methods that are used to define breadth of 
coverage—state agencies and bodies subject to the law—include: (a) those 
that receive or spend public monies, (b) those that are created by law, 
(c) those that carry out a general public function, (d) those that carry out 
policy—or rule-making functions for the public, and (e) enumeration. 
Almost every public university and college is accountable to sunshine 
procedures by these criteria, and as is pointed out in Clark Kerr’s report 
for the AGB on presidential leadership, ‘‘Presidents Make a Difference,”’ 
that is 50% of the campuses and 80% of the students in the country. 

Higher education institutions relate to the state in four different ways: 


*Autonomous institutions created by a state constitution are not necessarily 
subject to other laws of the state. Only in Colorado and California, however, 
have regents of such state universities been adjudged to be beyond the scope 
of the sunshine laws. The University of Virginia was in the past excluded 
from coverage, but is no longer. In Massachusetts, regents are subject to 
the law but are allowed additional subject areas for which meetings may 
be closed, and in Wisconsin notice requirements are not applied as strictly 
to universities as they are to other institutions. Other autonomous state univer- 
sities have chosen to create their own open meeting laws in alignment with 
state laws, even though they need not. 

*State college and university systems that are agencies of the state are clearly 
subject to state sunshine laws. 

*Private institutions that receive some public funds, such as Cornell Univer- 
sity (which has four statutory colleges on its campus) and Syracuse (which, 
though private, runs a public School of Forestry), have been deemed to be 
covered by state sunshine laws by virtue of the fact that they receive and 
expend public monies. 

*Private institutions that receive no public funds are not by law subject to 
sunshine restrictions. However, it seems increasingly likely that in our par- 
ticipatory society what affects the public sector today will affect the private 
sector tomorrow. 


Depth of coverage—how deeply within the hierarchy of an organiza- 
tion sunshine laws apply—is rarely adequately covered within the law 
itself; more often, courts and attorneys general determine application case 
by case. At one extreme, such as in the relatively closed state of Penn- 
sylvania, only meetings of the Board of Regents must be open; at the other 
extreme, as in Florida, committee, sub-committee, and/or advisory board 
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meetings must be open as well. Nevada goes so far as to require the Board 
of Regents to establish and monitor open meeting laws for university stu- 
dent groups. The increasing decentralization of university administrations 
since the 1960s increases both the importance and the difficulty of such 
responsibilities in the governance of higher education. 

Definition of meeting. In many states the exact definition of a 
*‘meeting’’ covered by the law is also left vague, leading to six areas of 
contention: 

1. How many people constitute a meeting? Ten states offer no 
numerical definition at all; in others the answers range from two or more 
people to a quorum or majority. The lower figures indicate an intent to 
chill all communication among those in power without public visibility. 
Where the higher figure is applied, the assumption is that the public is 
in no danger unless the group assembled is capable of taking action. 

2. What kind of discourse comprises the content of a public meeting? 
In a few states—such as Pennsylvania, where only a $10 fine is levied 
for violation of its sunshine law—only the taking of votes must occur in 
the open. Most others also include the discussion leading to action. But 
there are many kinds of discussion, including that upon specific proposals 
before the decision-making body, on general topics for which that body 
has responsibility, about things in general, for the purposes of self- 
education, for self-evaluation, for brainstorming, and for fact-finding. 

Many states are afraid of establishing a situation in which only rubber- 
stamping of decisions is done in public. A Louisiana attorney general’s 
opinion noted, for example, ‘‘[The] purpose of the Open Meeting Law 
is to prevent private meetings of public bodies in which only the ‘end 
result’ is observed by the public in open meetings, with all important 
discussion and arguments having taken place behind closed doors.’’ A 
Wisconsin attorney general’s opinion comes at the issue from the opposite 
direction: ‘‘Discussions or brainstorming of a tentative nature preliminary 
to focusing on a specific outcome and which are not intended to evade 
the law are not covered by the law. The Texas statute offers statutory 
language addressing this point when it defines what is covered as ‘‘a ver- 
bal exchange . . . attempting to arrive at a decision on any public business.” 

Other states define covered discussion still more broadly. Oklahoma 
points out that the purpose of the law is to ‘‘encourage and facilitate an 
informed citizenry’s understanding of the governmental process and 
governmental problems’’ [emphasis added], Iowa declares that its pur- 
pose is to let citizens understand the rationale behind public policy, 
Virginia seeks an ‘‘increased awareness’ on the part of its citizens and 
Washington specifies that the intent is to allow the public ‘‘to observe 
all steps in the making of governmental decisions.’’ In Maryland, coverage 
of advisory boards specifically means that study, evaluation, and the 
making of recommendations are included. A number of states rely upon 
the interpretation offered by American Law Reports 3d: 
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[O]nly by embracing the collective inquiry and discussion stages, as well 
as the ultimate step of official action, could an open meeting regulation 
frustrate . . . evasive devices. 


Once the types of discourse that are to be covered by a sunshine law have 
been defined, there is the additional probiem of distinguishing covered 
discourse from that which is not—and the two are often mixed. 

3. Are chance, informal, or social gatherings covered? Many states 
take a pragmatic approach and specifically exclude those types of meetings 
which are not convened for the purpose of undertaking public action, as 
in Mississippi, where the open meeting law ‘‘shall not apply to chance 
meetings or social gatherings of members of a public body.”’ In other states, 
however, the fear of abuse should any meetings among those in power 
be allowed is so great that even social and informal meetings ‘‘held in 
anticipation of or in conjunction with a regular or special meeting,’’ such 
as a pre-meeting dinner party, are forbidden. The dangers of such abuse 
were commented upon by the attorney general’s office in Wyoming, which 
noted that ‘‘private pre-meetings at which no vote is taken but the intent 
of the decision-makers becomes apparent’’ was that state’s biggest sun- 
shine problem. In those states in which meetings of two or more are 
covered, any interaction between two people who are involved with the 
same covered body is forbidden, whether at the drinking fountain or over 
the telephone. 

4. Are staff meetings covered? In most states meetings of public 
officials with their own staffs are not covered by sunshine laws, though 
staff reports to a convened body would be. This issue has caused relatively 
little trouble, though occasionally the question of whether or not a meeting 
was actually a ‘‘staff’’ meeting has arisen. Connecticut and North Carolina, 
for example, expressly exclude staff meetings. 

5. Are faculty meetings covered? In many states this question is not 
specifically addressed by the law, nor has it been adjudicated. Where the 
question has been dealt with, the increasing tendency of faculties to 
perceive themselves as employees (in opting for collective bargaining con- 
tracts) rather than management has led to determinations that faculty 
meetings are in essence staff meetings. It was decided in a 1983 Florida 
case, Wood v. Marston, that when a faculty committee has decision-making 
authority (in that case the faculty of the University of Florida School of 
Law made recommendations during a dean search process), openness is 
then required. During discussions in North Carolina during the late 1970s 
held as part of an open meetings law rewrite process, the media made 
it clear that they were not interested in covering faculty meetings, and 
there is now a state-wide understanding that such meetings need not be 
conducted in the open. 

6. Are electronic meetings covered? More and more states (Virginia 
just added this provision during its 1984 session) are specifically including 
electronic meetings, via serial or conference telephone calls. In many states, 
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a meeting is now defined as a convening of a ‘‘quorum, corporal or elec- 
tronic.’’ The attorney general’s office in Illinois has pointed out that in 
that state, electronic meetings actually provide more opportunities for 
public involvement than do corporal meetings; often agencies will meet 
via a conference call that joins three cities, in each of which the public 
then has access to the meeting. A few states specifically describe the cir- 
cumstances under which electronic meetings may be held, and North 
Carolina permits an agency to charge listeners up to $25 apiece to cover 
the cost of additional equipment needed to meet this requirement. New 
Mexico is unusual in its refusal to permit public meetings via the elec- 
tronic media; its position is based on the argument that such meetings 
are too difficult to open to the public. 

Exemptions. As Kaplowitz pointed out in his 1978 study for the 
Association of Governing Boards, ‘“The most fundamental question in- 
volved in governance upon Open Meeting laws is the determination of 
those topics that warrant a board’s moving from public into Executive 
session.’’ While the general construction of sunshine laws emphasizes 
one element of the public interest—the public’s right to know—it is in 
the areas identified as exempt from openness requirements that the other 
two elements of the public interest are acknowledged. Thus, as is shown 
below, the individual need for privacy and the institutional mandate to 
effectively fulfill its public functions receive some protection in the per- 
mission to conduct certain activities in private. 

The rationale for carving exemptions out of an open meeting law has 
been expressed in the New Mexico statute, which states that its purpose 
is ‘‘not to unduly burden the appropriate exercise of governmental 
decision-making and ability to act.’’ A similar sentiment can be found 
in the Wisconsin statute, which seeks openness for ‘‘the fullest and most 
complete information regarding the affairs of government as is compati- 
ble with the conduct of governmental business.’’ Proponents of such ex- 
emptions claim that it is impossible to prevent the occurrence of certain 
types of discussion in confidence; many seek additional exemptions. Critics 
assert that it is not necessarily so; Gillmor and Barron’s classic media law 
textbook calls the use of executive sessions an ‘‘evasive action’’ on the 
part of an institution. The Governor of Florida has called for a review 
of exemptions to that state’s law, fearing that the increasing number of 
exclusions has weakened the law’s effectiveness. In a statement to the 
House of Representatives of that state, the Speaker implied that such 
multiplication of exemptions was not due entirely to chance, nor to 
innocence: 


Fifteen years ago this state began an unprecedented experiment in open 
governance. . . .What a tragedy it would be if we were now to permit that 
experiment to fail. Florida’s commitment to government in the sunshine 
has been threatened by the passage of far too many exceptions, many of 
them buried in large bills which have escaped the attention of most legislators. 
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Four types of argument are used to defend discussion of some types 
of business confidentially. The first stems from recognition of the in- 
dividual right of privacy. The other three derive from the public interest 
in the efficient functioning of public institutions. 

1. Certain types of discussion can cause damage to an individual 
if held in public. This is the argument used to exempt discussions about 
individuals. Those exemptions can either be narrow (only those discus- 
sions that might directly impinge upon an individual’s privacy or cause 
damage to his or her character are protected), or broad (any discussion _ 
regarding individual employment or other individual personnel matters 
is protected). No case is made for exempting discussions about personnel 
policy in general. 

2. Some business simply cannot meaningfully be conducted in 
public. Examples of exemptions established using this argument would 
include the formulation of strategy for negotiations with a collective 
bargaining unit, the negotiations themselves, and consultations between 
a board and its attorney regarding strategy for pending or current litigation. 

3. It may not best serve the public’s interest to discuss some matters 
in public. It is argued, for example, that deliberating upon real estate pur- 
chases or sales and many types of investment decisions in public can skew 
the market with unfavorable financial consequences for the institution and 
its public. 

4. Some types of discussion can cause damage to the institution if 
held in public. Discussion of the results of a presidential or governing 
board evaluation would fall into this category. Many argue that open 
presidential searches also damage institutions by causing a decline in the 
quality of leadership. 

The above-mentioned types of exemptions are pertinent to higher 
education and thus were considered in construction of the openness spec- 
trum (in Appendix A). Other types of exemptions range from discussions 
of security matters to criminal investigations to parole deliberations to 
medical discussions. (The exemptions of some states provide special in- 
sights into local preoccupations—only Texas exempts discussion of mineral 
and oil matters, while West Virginia permits confidential discussion re- 
garding the conduct of war!). 

Rules for Executive Sessions. Almost invariably executive sessions 
are limited in scope to discussion of the particular topics for which they 
have been closed, and closure occurs only after voting in open session 
upon the appropriateness of closure in a particular case according to a 
specific exemption. In most states a majority vote only is required to close 
a session in accord with exemption rules. Some states, however, require 
a two-thirds vote. And in Oklahoma, though state law demands a majority 
vote the constitution of the Board of Regents of Oklahoma Colleges is far 
stricter, requiring a unanimous vote before a meeting can be closed. In 
some states notice requirements and thus a time lapse is required between 
the decision to close a session and its actual closure. In others, a time 
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limit on the order of 30 minutes is established for executive sessions. Often 
minutes of executive sessions are required to note time, attendance, and 
topic(s) discussed. In cases where motions are made and votes taken in 
closed session, these too must be noted, with a vote by vote listing. (New 
Hampshire requires that such votes be disclosed in public within 72 hours 
unless that would render the action taken ineffective or cause damage 
to a person or the institution). Some states require complete transcripts 
to be made of meetings in executive session, which usually may remain 
confidential unless needed as evidence in litigation or until there is no 
longer need to keep content of those minutes confidential; Oregon and 
Vermont, for example, require that minutes must give a ‘‘true reflection 
of the matters discussed’’ and the views of participants. In Oregon also, 
closed meetings are open to the special class of the news media, with 
the proviso that confidential material not be reported. Missouri stresses 
that all members of the public must be excluded from executive sessions, 
while some other states permit those who are providing information or 
being considered for office to be present at executive sessions. 

Sanctions. Four types of sanctions are used in various combinations 
by the states should their sunshine laws be violated. In some cases the 
level of imposition of sanctions increases with repeated violations, which 
may be levied against either individuals (in which case a showing that 
a particular individual resisted violating the sunshine law may protect 
him or her from sanctions taken against other members of a covered group) 
or against the body or agency as a whole. All citizens of a state have stand- 
ing in almest every case; in many places, the attorney general’s office 
is also free to bring action. Action must be brought within a specified 
time period, generally under 120 days, and some states require a showing 
of intent to violate the law as well as proof of the actual act. 

1. Voiding of the action. Declaring an action taken in contravention 
of the sunshine law null and void is the measure most commonly found. 
In some states, an illegal action can be made legal simply by re-taking 
a vote in public. In most, the entire process must begin again. However, 
the voiding of actions is not always simply accomplished and the dif- 
ficulty of imposing this sanction often requires a weighing of a challenge 
to an action altogether. Many states permit nullification of an action to 
lie at the court’s discretion. A few states will nullify any but financial 
decisions made in contravention of the law. 

2. Equitable relief. Equitable relief remedies, often including a writ 
of mandamus and/or injunctions, are used by four-fifths of the states. 

3. Civil penalties. About a quarter of the states impose civil fines, 
often nominal, upon groups that sidestep open meeting requirements. In 
some states, a public official may be removed from office for repeated 
violations. 

4. Criminal penalties. About two-fifths of the states can take criminal 
action against offenders, with sentences that include fines and/or jail 
sentences and often increasing in weight with repeated offenses. 
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Miscellaneous. Sunshine laws almost always include detailed notice 
provisions, and occasionally describe requirements for locations in which 
public meetings are to be held. Provisions for minutes of open meetings 
are also almost universal, while a few states require distribution of agendas 
beforehand. 

Changes in Sunshine Laws. Almost all of the state sunshine laws have 
been amended since they were first passed. Most amendments have serv- 
ed to broaden the coverage and increase the depth of application of sun- 
shine laws. By the 1980s, the general shape of the laws has been establish- 
ed, and amendments now tend to address finer levels of detail. Recent 
amendments have added a few exemptions, made more definite the pro- 
cedure by which meetings can be closed, and in general strengthened the 
laws. 

In the past few years, Arizona has expanded its coverage to additional 
governmental bodies, improved its enforcement provisions and clarified 
the circumstances under which closed sessions are allowed; Arkansas has 
specified that only personal matters that invade privacy are to be exempted; 
California strengthened its purpose statement, emphasizing the sovereignty 
of the people and their right to information; Florida broadened its defini- 
tion of covered bodies; Hawaii extended sunshine requirements to sub- 
divisions of covered entities, added a clause that permits public participa- 
tion in public meetings, and restricted the legal discussion which is ex- 
empt from openness to that concerning actual or proposed litigation; Iowa 
exempted discussions of labor strategy; Minnesota added a requirement 
that printed materials related to agenda items be distributed before an open 
meeting; Nebraska added a public interest criterion for closing; Nevada 
added a provision to void actions taken in violation of it sunshine law 
and extended its rules to student government; New Hampshire strengthen- 
ed the right of its citizens to review notes of closed meetings and added 
a requirement that a vote to close a meeting be taken by roll call; New 
Mexico decided to allow employee evaluations to be roll call; New Mex- 
ico decided to allow employee evaluations to be conducted in private upon 
the employee’s request and extended coverage to additional governmen- 
tal bodies; New York exempted discussions about securities; North 
Carolina exempted discussions that investigate election frauds; Ohio ex- 
tended the type of discourse that must be conducted in an open meeting 
to include deliberation as well as the taking of final action; Oregon 
demanded greater specificity of topics when closing a meeting; Rhode 
Island added detail to the procedure by which meetings could be closed 
and added workshop meetings to those which must be held in the open; 
South Carolina exempted discussions of law enforcement agencies; and 
Virginia covered electronic as well as corporal meetings. 

Amendments that have been recently proposed but were not successful 
include Florida’s attempt to protect the college and university presiden- 
tial search process by a specific exemption, and a repeated proposal in 
that state to review all existing exemptions and establish a standing com- 
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mittee to centralize all proposals for exemptions to the open meeting law 
in the future; Minnesota’s attempt to extend the personnel exc mption, 
and add a purpose clause; the movement in New York to strengthen the 
penalties for violation of the sunshine law and to require minutes detailed 
enough that the right to private deliberations on specific matters could 
not be abused; the attempt in Texas to specifically protect the presiden- 
tial search process (similar to the proposed amendment in Florida); and 
Vermont’s attempt to add a numeric definition of a meeting (a quorum), 
add the possibility of voiding action taken in contravention of the law, 
cover electronic meetings, specify the nature of required meeting notice, 
and include a provision for the voicing of public opinion during an open 
meeting. 


Ill. THE SUNSHINE ENVIRONMENT 
The Ecology 


It is difficult to separate the effects of sunshine laws from those of 
other events, laws, and trends; open meeting laws are synergistic with 
other influences in the educational environment. Some pertinent factors 
with which sunshine laws interact include the following: 

1. Most colleges and universities must deal with budgets that do 
not keep pace with their needs, or with inflation, making decision-making 


more difficult in general. This raises the level of systemic campus tension 
and increases the number of potential adversary relationships between 
departments and programs which compete for limited funds. 

2. Colleges and universities have not escaped the growing litigious 
paranoia of American society at large; as a result, the sunshine laws are 
viewed by some as yet another device for challenging administrators’ 
actions. The fear of ‘‘imminent litigation’ sends clouds between sunshine 
and daily activity, with chilling effects on discussion and action by univer- 
sity administrators. 

3. State governments are paying more attention to higher education 
than they used to. Budgets are now often examined line by line. Judicial 
review of university actions—for many years considered a usurpation of 
university rights with the potential for infringement upon academic 
freedom—has increased. Complicated administrative systems offer 
numerous commissions the opportunity to scrutinize the activities of higher 
education. Governing boards and presidents often feel less free to act in- 
dependently than they have in the past. 

4. A rising demand for widespread participation in college and 
university governance since the 1960s has led to a decentralization of 
power throughout most academic communities and multiplied the ways 
through which the public may be involved in decision-making. Students, 
faculty, and staff now are represented on most governing committees and 
search committees in many states. This can go to extremes: one presiden- 
tial search committee in Montana thought it had gone far enough in 
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ensuring that every concerned constituency had a voice in the search when 
it included ‘‘cheerleaders and groundskeepers’’ among others on its 
committee—but then the extension agents felt that they needed a presence 
in the search as well. Some argue that, ‘‘If you have a rainbow commit- 
tee, you don’t need sunshine, too.”’ 

This demand for participation betokens a lack of trust not just in the 
institutions in which participation is sought, but also in the processes 
of democracy themselves. If the procedure by which representatives of 
the people are chosen were considered reliable, there would not be such 
a powerfully expressed need on the part of others to get involved in what 
the representatives do and how they do it. 

5. Open meeting laws reinforce the horizontalization of decision- 
making. Universities, along with hospitals, exemplify the way in which 
decisions are more and more formed by lateral consultation among peers, 
rather than by vertical systems (‘‘recommendations up, orders down’’). 
Consultative decision-making and an emphasis on committee work spreads 
throughout the university community the effective power to influence 
outcomes. 

6. As the Attorney General of the State of Oregon has commented, 
‘“‘Openness in government in any state cannot fairly be evaluated without 
examining its laws governing access tu public records as well as its laws 
governing access to meetings.’’ Open meeting laws are intertwined with 
open records laws; in several states they are one and the same law, under 
the heading ‘‘freedom of information.’’ 

Though the two types of laws would seemingly work hand-in-hand, 
this is not always the case. At times, the attempt to work within the con- 
straints of one brings a governing body into conflict with restrictions of 
the other. For example, details of confidential discussion permitted by 
a sunshine law can be forced into the open under open records provi- 
sions. Conversely, information that should be in the open according to 
a sunshine law may be protected by open records exclusions. In one in- 
stance, for example, an applicant for dean in a wide-open search process 
was at the time an employee of the same school, the University of Florida, 
and thus had protection under open records for her employee records—a 
right which she waived, preventing the conflict from achieving a judicial 
resolution. 

7. Open meeting laws interact with privacy laws. In a state like Mon- 
tana, which has a strong constitutional provision protecting privacy, the 
public’s right to know butts the right to individual privacy head to head. 
New York’s new privacy act is considered to be a key factor in future 
interpretations of its sunshine law, and in Minnesota the Data Privacy 
Act is pertinent. 

8. Characteristics of the press, the constituency most interested in 
sunshine laws, differ from state to state, and time to time. It’s the dif- 
ference between Queensberry Rules and brass knuckles. In Montana, for 
example, the press has been characterized as being extremely proud of 
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its investigative reputation; in a state where everyone knows everyone 
and combativeness is the operating mode, ‘‘People use the press to get 
at each other,’’ and, ‘‘If somebody’s ox is being gored they go to the press 
and give them a story.’’ Sunshine law challenges appear often and ap- 
pointed and elected officials are treated alike. In Texas, on the other hand, 
a history of ample funds for academia and a general mood of optimism 
have contributed to an interest in getting the job done rather than finding 
out who did what; as a result, the press overall has been what one univer- 
sity administrator called ‘‘more gentlemanly,’’ and appointed officials are 
treated more delicately than those who have chosen to enter the public 
eye through the election process. In Pennsylvania, university ad- 
ministrators assume it is the ‘‘maturity’’ of the press, their understanding 
of what damage an open search process can lead to, that prevents jour- 
nalists from challenging the state’s relatively closed procedures. (The jour- 
nalists’ riposte is that attendance at university meetings just isn’t 
interesting). 

‘‘Names make news.’’ The press everywhere is more absorbed in the 
application of sunshine laws to personnel matters than to the conduct 
of financial affairs. Investment decisions, for example, would seem to be 
at least as story-worthy as personalities, but apparently this is not the case. 
The press is widely regarded as seeking ‘‘gossip,’’ with ‘‘horse race value,”’ 
in choosing which matters to pursue. 

It may be worth noting that the higher education beat is often assigned 
to younger and less experienced reporters with a relatively unsophisticated 
perspective on complex administrative, political, and financial affairs. One 
chancellor of a state-wide university system commented, ‘‘I feel as if I 
spend most of my life educating cub reporters.’’ Such reporters may ag- 
gressively press open meeting demands out of their ambition to make a 
name for themselves. In Montana a reporter from a university newspaper 
who is already a stringer for UPI routinely attempts to force any meeting 
held in executive session into the open. 

Finally, the commitment of journalists to openness is sometimes in- 
consistently applied, leading to the perception that the media hold a double 
standard. In Iowa, for example, the press clamored for openness in the 
presidential search process, but the prestigious University of Iowa jour- 
nalism school resisted disclosing the names of its own candidates for the 
school-owned and -run television and radio stations. The same editor of 
a newspaper that seeks disclosure of the contents of a university presi- 
dent’s evaluation, as in the recently-decided Missoulian case, receives his 
or her own evaluation in confidence. Pursuit of openness by the press 
can also be sporadic; since the success of a newspaper in obtaining the 
release of several hundred names of candidates in an energetic search for 
a new president for Texas A&M, more than a dozen presidential searches 
have been conducted in that state without any request for disclosure at all. 

The press, like everyone else, has political interests at stake when 
it deals with open meeting laws. And politicians have a particular in- 
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terest in the shape of the journalism product. In a recent Montana case, 
this seemed to be the governing factor. The Missoulian challenged the 
procedure used to select a new president for the University of Montana 
on openness grounds, but within the thirty day period it took for the 
newspaper to attempt to void the decision to hire that it alleged was illegal, 
the new president had already proven enormously successful. When press- 
ed to name an ‘‘essential party’’—the new president—in order for the suit 
to continue, the newspaper chose instead to drop its action, leading to 
speculation that the paper decided a vendetta against a popular universi- 
ty president would not be politically expedient. 


The Atmosphere 


Several generalizations may be made about the atmosphere of univer- 
sity governance since the advent of sunshine laws. 


1. On the part of universities: 


(a) Openness dominates the mood of university governance. Across 
the board, university administrators almost uniformly perceive that they 
are operating within an environment of extreme openness. (Only one ad- 
ministrator in Pennsylvania characterized the level of openness in that 
state as ‘‘fairly meek,’’ while all others interviewed described it as 
‘extremely open.’’) In critiquing our fifty state sunshine spectrum, com- 
ments by attorneys general who disagreed with our evaluations have 
uniformly been in the direction of making their states appear more open. 

(b) Openness is here to stay. Proponents and critics agree that the 
relatively new condition of openness is a permanent one; many expect 
to see openness provisions applied ever more widely. Exceptions to this 
viewpoint may be found among the media, where some fear that the Reagan 
administration trend towards restricted access to governmental informa- 
tion, restricted free speech for governmental employees, and increased 
numbers of Freedom of Information Act exclusions may also eventually 
play out in the realm of open meetings. 

(c) The concept of openness is accepted. Even those who most 
oppose the operation of government in the sunshine concede that the con- 
cept makes sense. Despite reluctance on the part of regents in Iowa to 
establish an open presidential search process, for example, our inter- 
viewees gave the impression that they still believe that the public’s 
business should be conducted in public. In Pennsylvania, universities feel 
they gain from the involvement of those other than administrators through 
openness procedures. Sometimes the adoption of such rules by public in- 
stitutions comes before the law requires it, as in Pennsylvania and Min- 
nesota. ‘‘Many schools,’’ noted one observer familiar with institutions 
across the state of Pennsylvania, ‘‘found the imposition of the sunshine 
law helpful because it made them set guidelines.’’ 

(d) The question, of what openness means is never completely 
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answered. With the initiation of almost every presidential search or up- 
cropping of a contentious situation, the issue of where the limits of open- 
ness are is raised again. In the words of one university administrator from 
Texas: ‘‘I believe in the people’s right to know. I’m just not sure how 
much they should know, or when.’’ 


2. On the part of the press: 


In state after state, universities are perceived as the worst offenders 
among state agencies when it comes to compliance with state sunshine 
laws. It is said that in Texas, where the University of Texas at Austin 
by its own admission operates as ‘‘circumspectly’’ as possible, the enact- 
ment of the state sunshine law was motivated largely by media frustra- 
tion with the University of Texas Board of Regents. In North Carolina an 
attempt to apply the sunshine law to the university in the early 1970s 
forced a complete rewriting of the law. 

Higher education administrators argue that open meetings laws were 
constructed with other types of agencies in mind, and that it is especially 
difficult as a result to apply sunshine provisions to the kinds of informa- 
tion and decision-making procedures found in an academic setting. As 
a result, finding accommodation within the law for the organizational need 
to protect certain processes in order to function at all is more difficult 
for educational institutions. In addition, it is argued that the needs of 
academic freedom should to some degree outweigh the public’s right to 
know details of college and university decision-making, and that the 
leadership needs of academia—and thus the process used to find those 
leaders—are unique. The academic freedom argument, for example, was 
one prong of the unsuccessful attempt in Wood v. Marston by the faculty 
of the University of Florida School of Law to close its dean search process. 

Critics believe that the academic freedom argument is overstated, or 
completely misplaced; some say that a genuine commitment to true 
academic freedom would actually go the other way and require all discus- 
sion to be in the open. There is also a sense that the ivory tower mentality 
leads to a misperception of characteristics shared, or not shared, with other 
public agencies, and it is suggested that the generally private people at- 
tracted to academic life tend to define the requirements of privacy more 
broadly than does the general populace. In general, the press is not con- 
vinced by any of the lines of argument by which academia attempts to 
distinguish itself from other bodies covered by state sunshine laws. ‘‘It 
is especially upsetting when universities deviate from the law, because 
as institutions they are so well respected,’’ noted one media attorney. 


Litigation Applying Sunshine Laws to Higher Education 


Sunshine laws seem to be particularly problematic in their applica- 
tion to higher education, judging by the relative number of attorneys 
general opinions and judicial decisions dealing with this matter. A review 
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of the cases and decisions summarized in Appendix B shows that most 
challenges stem from dissatisfaction by those who are penalized by deci- 
sions made in closed meetings—often faculty members who lose their posi- 
tions. Boards of Regents frequently attempt to conduct their operations 
in secret, but almost invariably lose when there is a battle over private 
meetings. Very often challenges arise to test the depth of coverage of sun- 
shine laws within an organization; those decisions usually go in the direc- 
tion of liberal construction and thus force into the open committees, ad- 
visory boards, and the like. 


IV. THE BENEFITS OF OPENNESS 


The positive effects of the application of sunshine provisions to the 
governance of higher education are somewhat abstract and diffuse. In 
general, it is that element of the public interest that is favored in the general 
construction of the laws—the public’s right to know—that is best served. 

The extent to which claimed benefits are actual is difficult to measure. 
Despite direct representation on so many governing committees, many 
faculty, students, and staff feel they have no voice in how decisions are 
made—while the absenteeism of those representatives and lack of involve- 
ment in public meetings belies the interest at the root of their own 
arguments for participation. (It is, after all, hard work to try to under- 
stand the details of administrative matters such as budgets.) Despite open 
records and open meeting laws, there is still a sense that business is con- 
ducted in secret; sunshine laws don’t seem to mitigate the public mistrust 
of institutions. In the words of one student newspaper editor, ‘““They 
[university administrators] always give us the run-around. They feel they 
don’t have to tell us anything.’’ This, of course, is no new phenomenon, 
but the permanent condition of tension between student papers and univer- 
sity administrators. (As a student editor, I had the same experience four 
decades ago). Still, the following benefits of openness can be observed. 


Public Participation in Decision-Making 


There is more public involvement in and knowledge about decision- 
making by public officials, which has two effects: First, it is believed that 
the atmosphere of shared governance creates increased confidence in an 
acceptance of the governing process. Second, more and more varied in- 
put into decision-making, generates an increase in the quantity, if not 
the quality, of concepts in the marketplace of ideas. 


Protection against Corrupt Decision Making 


Open meetings are thought to protect against fraudulent, mistaken, 
or casual decision-making, protect officials from unfounded rumors and, 
proponents say, increase the accuracy of fact-finding. They enhance the 
accountability of public officials, and greater preparedness on the part 
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of those who are reluctant to appear in the public eye as shoddy in their 
work. 


Reduction of Some Types of Procedural Problems 


The institution of open meetings removes one kind of procedural ob- 
jection to a substantive issue. When an issue is raised by one side, the 
other can’t argue that it should be discussed in a more open process—the 
process is already open. 


Consultative Administration 


Under sunshine, colleges and universities are finding that they have 
developed a more consultative approach to administration—while the 
range of constituencies with which a university is concerned need not 
have a voice in many types of decision-making by law, administrations 
find that consultation with those constituencies produces better decisions 
and more effective and efficient administrations. Consultation allows 
decision-makers to have a better sense of how constituents will react to 
an action, and the same constituents have a better understanding of the 
rationale behind decisions. While consultation makes the decision-making 
process more cumbersome, it may reduce the need for costly litigation 
later. ‘‘Students and faculty may not like our decisions any more,’’ com- 
ments one Pennsylvania administrator, ‘‘But at least they know why we 
make them.”’ ‘‘Texas has changed a lot [since the imposition of the open 
meeting law],’’ says an administrator from that state. ‘“We have a lot more 
faculty input into what we do now.”’ 


Education Value 


Openness is a persuasive education tool to use in developing a state- 
wide public that is sensitive to the needs and attributes of higher educa- 
tion. It can be a critical aspect of the relations between the university and 
the public it serves. 


V. THE Costs oF OPENNESS 


While the benefits of openness seem to accrue to the public’s right 
to know, the costs of openness can be understood in terms of the damage 
caused to the other two elements of the public interest—individual privacy 
and institutional operation. Those costs include constraints upon the nature 
of discourse, alterations to the decision-making process, concrete ad- 
ministrative costs, specific procedural problems (such as with the presiden- 
tial search process, evaluations of presidents and governing boards, and 
accreditation procedures), encouragement of mediocrity, and creation of 
an atmosphere in which the law itself is brought to disrepute. The costs 
of openness tend to be far more focused and therefore more visible than 
are the benefits, as Ann H. Franke of the AAUP has written. 
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Effects upon the Nature of Discourse 


The effects of openness upon the nature of discourse are the most 
far-reaching of all, for they create the very situation in which other costs 
and benefits arise. These changes in the nature of discourse are difficult 
to discern, and have been long discussed; witness the long-standing debate 
about the consequences of inserting cameras into the legislative and 
judicial environments which has by dint of philosophical argument rather 
than by analysis gone in favor of openness. Henry H. Perritt, Jr., and James 
A. Wilkinson break down a parallel type of discourse, labor relations, in- 
to four subprocesses—distributive bargaining, integrative bargaining, at- 
titudinal structuring, and inter-organizational bargaining. Each subprocess, 
they find, is less effective if it must occur in the open. 

The Administrative Conference of the United States has found the 
same thing in the operations of the federal government. It noted that the 
sunshine law reduces collegiality in agency decision-making, thus alter- 
ing the nature of decision-making away from that sought in the very 
establishment of many government agencies. The ideal of collegial 
decision-making was described by the First Hoover Commission’s Com- 
mittee on Independent Regulatory Commissions: 


At its best each decision reflects the combined judgment of the group after 
critical analysis of the relevant facts and divergent views. This provides both 
a barrier to arbitrary or capricious action and a source of decisions based 
on different points of view and experience. 


A comparison of discourse among members of college and university 
governing boards and committees before and after implementation of sun- 
shine provisions has revealed the following effects on collegial decision- 
making and the nature of discourse as perceived by members of those 
boards and committees, staffs of those institutions, and observers of the 
educational scene. 

First, there is a loss of candor. There is universal sentiment that discus- 
sion by a decision-making body in the public eye will not be as honest 
as that held behind closed doors. Members of the group may want to pre- 
sent a united front to their constituents; may prefer not to criticize or ap- 
pear to undermine members of the group or its leadership in front of others, 
may not want to expose weaknesses of programs or individuals to third 
parties less sensitive to nuances and complexities of situations involved 
or to day-in, day-out administrative needs; may prefer to hide personal 
positions on specific matters from third parties; may not want to present 
tentative or unpopular solutions to problems, or to hide personal ignorance; 
may not want to present pertinent information of a kind that could have 
political, economic, or social consequences if revealed in public; may not 
want to speak out against a present or future boss or colleague; and tend 
to restrict creative problem-solving or speculation (‘‘what if?’’ discussions) 
for fear that unusual ideas or subtle perceptions or predictions offered 
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as stimulation may be misinterpreted. ‘“Though we always hope for more 
honest discussion,’’ says one Iowa administrator, ‘‘we have to live with 
the realities.”’ 

Second, the constraints upon candor lead to a loss of freedom of speech 
among decision-makers. In the very attempt to create greater freedom of 
speech between citizens and their representatives, free speech between 
and among those democratically-chosen representatives is curtailed. There 
is less discussion and less sharing of varying points of view. (A First 
Amendment defense has actually been raised in several court cases to de- 
fend closure of meetings, but has consistently failed to prevail. The courts 
have felt that the public’s right to know outweighs any damage to freedom 
of speech argued by defendants. They distinguish between actual prior 
restraint upon speech—which does not occur in such cases—and predicted 
consequences of speech that may be perceived as negative to pursuit of 
the interests of the speakers.) 

Third, discourse becomes simplified. Because intricate details of a 
problem under discussion may be missed or misinterpreted by a listening 
audience that is relatively unfamiliar with the topic, the important but 
subtle details of many issues never get aired. Complex discussions become 
distorted as they are transmitted through the mass media or word of mouth, 
at times creating ill-will where the target is made of straw, and problems 
where none exist. ‘‘Students often lack a sense of proportion and get 
distracted from the central issue,’’ complains a Pennsylvania trustee. The 
result of strict adherence to procedure is to paint matters filled with shades 
of gray in black and white, eliminating the creative complexity of discourse 
that might have lead to the most satisfactory solutions. As Arthur Simon 
(1977) noted in his examination of the effects of sunshine laws on higher 
education, the openness ‘‘limit[s] behavioral standards of participants by 
lowering their decisional norms to the community’s level of prevailing 
political sentiment.’’ Boiling a matter down to two sides oversimplifies 
the issues involved; most important questions have five or six sides at least. 

Fourth, discourse becomes trivialized. Oversimplification of complex 
issues or avoidance of difficult topics often means that the most impor- 
tant matters never get discussed at all. Instead, discussion in open meetings 
will center on trivial matters relatively easily resolved. 

The net effect of the impact of openness upon discourse is to reduce 
the quantity and quality of information used in decision-making. The roles 
of decision-makers have also been changed, for to function in a collegial 
manner a board or committee must be free to participate in open discourse 
together. The result in some situations was described by a trustee from 
Iowa: ‘‘We can’t go into executive session to discuss an issue of great 
sensitivity, such as organizational problems. So we just don’t govern as 
much.’’ In Texas it was noted that, ‘‘It takes longer to resolve matters 
this way. We take less action and provide more direction instead.’’ 

The Administrative Conference of the US says that at the federal level 
sunshine procedures have shifted the pattern of decision-making away 
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from collegial exchange and toward one-on-one encounters, transmission 
of views through staff, and exchanges of memoranda or notation. 

Even in the very ‘‘open’’ state of Florida, a court decision (Bennet 
v. Warden) sounded a cautionary note: ‘‘It would be unrealistic to require 
that every meeting, every contract, and every discussion with anyone from 
whom executive officers . . . would seek counsel or consultation to assist 
in acquiring necessary information, data or intelligence needed to advise 
or guide authority by whom they are employed be a meeting within 
disciplines of the Sunshine Law.”’ 


Administrative Costs 


Openness generates measurable administrative costs. Satisfying notice 
requirements, provision of agendas, recording and transcription of 
meetings, etc., require commitments of time, labor, and material resources. 
Notice requirements also force administrators to move more slowly as they 
wait for fixed time periods to elapse before they can address a problem, 
with consequent hidden costs. Several states require the publication of 
a schedule of meetings at the beginning of each year, incurring the time 
and labor costs of planning of a kind that may not internally be perceived 
as necessary. The need to facilitate public attendance at meetings means 
that rooms and electronic equipment have to be reserved. ‘‘Complying 
with open meeting requirements takes more and more energy,’’ sum- 
marizes one administrator. 

In states like Florida and Minnesota, with strong commitments to 
openness, such costs are not noticed as openness procedures are well 
embedded in general administrative procedures and simply considered 
good practice. At the opposite end of the spectrum, however, Pennsylvania 
administrators will say only of the additional procedures and their con- 
comitant costs incurred by openness that, ‘‘We’ve learned to live with 
it.’’ And regarding the possibility that a law presently in the Pennsylvania 
legislature that calls for extending open meeting provisions to commit- 
tees (presently only governing boards must operate in the sunshine in 
that state), ‘‘If that passes, it will be a real headache.’’ (But of course the 
reduction of headaches among administrators is not an overriding objec- 
tive of public policy.) 

In all states, the imposition of additional administrative procedures 
upon decision-makers means that people who are hired to do one thing 
wind up doing another, lesser, thing. Time that could be spent moving 
forward is spent treading water in one place, reducing activity more 
directly in the public interest. 


Effects on the Decision-Making Process 


Openness alters the decision-making process in four ways. Together, 
university and college administrators argue, these changes in the process 
cause the quality of decision-making for an institution to seriously decline, 
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hampering its ability to respond rationally to its environment and reduc- 
ing the exercise of its natural instincts toward survival. 

First, when: A prudent institution that would attempt to foresee poten- 
tial problems and forestall them before they arise, address minor irritants 
before they become major problems, and institute regular reviews of its 
program to prevent difficulties is penalized under open meeting laws. A 
public audience can turn a description of possible events into a schedule 
of predictions, a suggestion of an irritant into a crisis, a range of alter- 
natives into faits accomplis, and constructive criticism into major pro- 
gram weaknesses. Thus organizations that operate in the open tend to 
squelch their urge to exercise foresight and good planning, and find 
themselves dealing only with current problems. A reasoned and well- 
thought-out decision-making process becomes crisis-oriented, long-term 
planning turns into short-term, and short-term planning becomes first- 
aid. ‘‘It slows down our response times,’’ notes a presidential assistant 
from Minnesota. ‘‘And this is especially problematic because we must 
address 4-5 times more issues annually than a university faced 30 years 
ago. As a result, we’re less competitive.”’ 

Second, who: One type of response when top-level administrators feel 
that a type of significant discussion simply cannot be held in the open 
despite the demands of sunshine laws is to kick the decision downward 
in the hierarchy until it gets to a point where the decision-making group 
or individual is no longer covered by those laws. Thus line decisions are 
turned over to staff, and matters that should be dealt with at the highest 
levels of management are handled by those with far less training, 
knowledge, and experience. One university attorney noted, ‘‘Openness 
cuts public governing boards off from the most important decisions. They 
don’t get involved until the decisions have already been made.’’ A second 
type of response is to move the decision-making upward, so that deci- 
sions that should be made collegially are made unilaterally by the chief 
executive. 

Third, what; With the distortions to discourse described above, the 
same arguments and information may not arise during deliberation by 
decision-making bodies that might surface during closed sessions. As a 
consequence, the content input that shapes a decision changes, and the 
outcome itself is oftentimes different from what it might have been were 
members of the body solely concerned about finding the best solution to 
a problem, and not about how they appeared while they are doing it. 

Fourth, why: Rather than making decisions as necessary for the best 
running of the institution, decision-making in the open can become a 
strategy tool for relations of the administration with its constituencies. 
Negative decisions may be avoided, and positive decisions held up until 
they can serve a strategic use—perhaps just before an evaluation or an 
election. A movement to eliminate a popular but poorly-rated program 
may be deflected towards one less popular, though perhaps highly rated 
and/or critical to the state economy. Tenure decisions may be made on 
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political, rather than academic, grounds. In general, the ‘‘squeaking 
wheel”’ will be served over the public interest. 


Elevation of the Power of Procedure 


Openness encourages reliance upon procedure. With increasing open- 
ness, administrators lose their sense of control over the governing pro- 
cess. ‘“They lose their sense of timing—they don’t know who knows what 
when,”’ says one scholar of educational administration. Consequently, 
leadership of universities retreats into procedure. This reliance opens the 
door to the replacement of substantive discussion by procedural objec- 
tions. A new idea can be inhibited, for example, by claims that not enough 
copies of the proposal were circulated. 

An emphasis upon procedure also tends to bring things to a vote that 
weren’t in the past voted upon, such as issues about academic curricula. 
Matters that used to be handled flexibly, such as faculty sick leave, are 
forced into contractual constraints rather than being left to administrative 
discretion. And with formal voting procedures come endless discussions 
about who gets to vote on what, replacing discussion that in the past 
worked towards consensus decision-making on substantive issues. 


Openness Can Stifle Innovation 


In opening the decision-making process, conservative solutions to 
problems are favored, while new ideas are discouraged. There is less brain- 
storming, and more use of procedural objections to ward off innovations 
for which the public is unprepared. As one administrator has noted, the 
only solution to a problem that cannot be vetoed is the status quo. This 
trend runs counter to the growing awareness that healthy organizations 
must have imbedded within them a propensity and ability to innovate— 
and that freedom for exploratory discourse is a fundamental part of that 
ability. 


Effects on the Evaluation Process 


Openness alters the evaluation process. A canon of good governance 
requires periodic evaluation of organization leadership such as university 
presidents and governing boards, and of programs. Yet the requirements 
of open meeting laws can make such evaluations impossible at worst and 
meaningless at best. 

Those among whom independent evaluators conduct their research 
will not give frank comments about the abilities of a president with whom 
they will have to continue to work if their comments will be made public. 
Evaluators will be reluctant to display in public what they perceive as 
the weak points of a president, for fear that any sign of weakness will 
be seized upon by the public as fatal, weakening the president’s ability 
to govern. Governing boards won’t want to discuss an evaluation among 
themselves or with the president for the same reason; and the president 
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himself as a result will not benefit from a real evaluation. ‘‘If you want 
to have an adversarial situation,’’ comments one Montana observer, ‘‘con- 
duct a presidential evaluation in public; but if you really want to use 
evaluations to improve job performance, you can’t do it in the public eye.”’ 

In many states the evaluation process is protected as among the per- 
sonnel matters that are exempted from the requirement to be conducted 
in the open. In others, states never conduct a formal evaluation process, 
avoiding the potential problem altogether. But when the University of Mon- 
tana a couple of years ago decided that a more formal evaluation procedure 
would benefit the institution and its leadership and sought to approach 
the process more professionally, it was immediately challenged by the 
Missoulian on open meeting grounds. Ultimately, Montana’s unusually 
powerful constitutional privacy provisions won out and the contents of 
the presidential evaluation were allowed to remain confidential. It was 
reported, however, that in the future, ‘‘Presidential evaluation reports will 
probably be sanitized.’’ 

At the University of Minnesota a recent 10-year evaluation, by an 
external consultant of the strengths and weaknesses of its president was 
conducted orally and its results presented to regents one by one and never 
discussed as a group. This procedure was adopted to place the process 
beyond the reach of the sunshine law, on the assumption that such an 
evaluation, to be worth anything, must be confidential. It was challenged 
in court by the Minneapolis Star & Tribune, however, on open records 
grounds, for the Minnesota Data Privacy Act covers oral information that 
would have to be made public were it to be written down. The paper 
secured a court order forcing the regents to record what they remembered 
of the oral evaluation. A memorandum which accompanied the court order 
self-contradictorily admitted that the disputed evaluation was of ‘‘[The 
President’s] performance and the identification of areas that require 
strengthening or high priority attention,’’ yet ‘“‘The Minneapolis Star and 
Tribune seeks and is entitled to access to that part of the report which 
is not a privileged employment evaluation of [the President].’’ Each regent 
who had talked to the consultant solemnly signed an affidavit that there 
was nothing in the conversation which didn’t fit that exception. 

The same types of problems occur when governing boards attempt 
to evaluate themselves. Ultimately, this can prevent the process from oc- 
curring altogether, pulling the rug out from under attempts by governing 
boards to improve their ability to function. This occurred at the Univer- 
sity of Minnesota, where the board of regents had regularly participated 
in an every-five-years self-evaluation process according to AGB-established 
procedures. As challenges to the state sunshine law arose, however, it 
was decided by the courts that the statute applied to every meeting of 
a majority of a quorum of any body, whether meeting formally or infor- 
mally. The press in response began joining the board of regents on their 
retreats. The board felt that collective discussions about the self-evaluation 
process would be useless if held in public—and so they just stopped fulfill- 
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ing that part of the process. Now, while individual board members do 
fill out a questionnaire every five years, the board as a whole never gets 
together to discuss the results. 

The University System of South Texas recently received a favorable 
ruling from the attorney general’s office in its attempt to protect 
preliminary documents produced as part of an accreditation procedure. 
Among the arguments used, the system claimed that disclosure of the 
papers would destroy the accreditation process altogether: 


The public interest in confidentiality of preliminary self-evaluation materials 
outweighs the public interest in disclosure when such information used for 
a purpose and in a manner for which it was not intended causes irreparable 
damage to an institution under the aegis of sunshine laws. 


A similar argument was used in a 1973 Texas Attorney General’s opin- 
ion where it was ruled that some meetings could be closed if the require- 
ment that they be open would interrupt the agency’s activities and cause 
unnecessary delays in agency actions. 


Effects on the Search Process 


The effects of openness upon the presidential search process often 
seem the most extreme of all. The results can be dramatic for the institu- 
tion and tragic for the individual, for the role of president has high gossip 
value for the press. As with other areas of impact, the degree of influence 
of sunshine laws varies from state to state. In Florida, for example, the 
entire process, including the actual interview of final candidates, must 
be conducted in the open and often actually occurs before television 
cameras. At the other extreme, as in Pennsylvania and many other states, 
the personnel exemption protects the entire presidential search process 
up through announcement of the final selection, subjecting candidates 
only to the unavoidable danger of potential leaks. (Most states with pro- 
tected search processes, however, find it is still in their best interest to 
release the names of candidates on the final short list and allow the public 
to interact with candidates as part of the final steps of the process. This 
serves as a safety valve, helps take the ‘‘sunshine’’ pressure off the earlier 
parts of the process. In between lie the vast majority of states which must 
open their processes at least to disclose the names of some or all candidates. 

Three types of damage to the search process are cited: 

First, many believe that most of those who would be the best can- 
didates remove themselves from the pool, or never allow themselves to 
get into the pool, deciding they don’t want a position they would have 
to ‘‘run for’’ in public. They may do so because their effectiveness in their 
current positions would be reduced. Many of the most likely top univer- 
sity presidents are already successful elsewhere. Should their current 
boards and constituencies learn that they are even considering leaving, 
the ability of those presidents to function capably in their current posi- 
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tions would be damaged, often irreparably. It’s a process to which a per- 
son who is employed and employable needn’t be subject. Successful 
university presidents also may not want to risk losing a race for another 
position, letting it be known that for whatever reason, they were not con- 
sidered the most capable choice by those elsewhere. It has even happened 
that after top candidates are lost to a search committee as a result of open- 
ness procedures, a second, more abbreviated, search process must be held 
before a less-preferred president can finally be chosen. 

Second, the process undergoes the same kinds of distortions to 
discourse discussed above, leading to discussions that are not in depth 
and letters of reference and other kinds of evaluations of candidates that 
are loaded with the favorable half of the truth. Committee members often 
will not be willing to share potentially damaging information in public. 
As David Riesman, who with his colleague Judith McLaughlin has prob- 
ably thought harder about presidential searches than anyone, says, ‘‘It 
is widely appreciated in academic life that letters of recommendation lose 
all credibility if confidentiality for them cannot be guaranteed.’’ The same 
problems that can occur with an open evaluation process can occur here. 
Moreover, committee members may fear reprisal against their programs 
if they speak honestly but unfavorably against a candidate who ultimate- 
ly wins—or an unsuccessful internal candidate with whom they must con- 
tinue to deal. Thus the results of the process are skewed and information 
that could be vitally important to a search committee may not come out. 

Third, an open process is also subject to manipulation for political 
ends. The press can be used as a tool to create an atmosphere of favor 
or disfavor for a particular candidate, or to prevent a rival campus from 
obtaining a president whose light would outshine one’s own. Lobbying, 
letter writing campaigns, and smear tactics can all result from manipulated 
media coverage of a decision-making process. 

These factors can combine to create unpleasant situations. Judith 
McLaughlin, who has done massive research in the area of presidential 
searches, offers the story of one candidate in a search process that was 
supposed to be confidential but leaked. Reports of his candidacy for one 
institution created enormous problems for him in his current position as 
president of another. Ultimately, he lost the job he was currently holding, 
and failed to be the choice in the search he was undergoing. With a reputa- 
tion as a second choice administrator, he found it next to impossible to 
find any job at all and finally took a position with much less responsi- 
bility rather than continue unemployed. At worst, unpleasantness on the 
current campus can go so far as verbal and physical abuse of a candidate’s 
family; at best, a president faces suspicion and distrust on the part of his 
or her board, faculty, and students. 

To avoid these problems, many of presidential candidates who are 
believed to present the best qualifications and are the most known quan- 
tities will refuse to be considered for a position if the search process must 
be held in the open. Even so, a president whose name was considered 
without his or her knowledge will have a difficult time persuading rele- 
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vant constituencies that he’she did not connive in a ‘‘non-candidacy.”’ 

Proposals to amend sunshine laws specifically to exempt the presiden- 
tial search process try to distinguish the role of university president from 
other positions of public leadership, and this is extremely difficult to do. 
The arguments that have been used to defend the use of confidentiality 
during the presidential search process have also been used to defend the 
need for privacy in finding a new horse racing commissioner—no one 
wants it known by a present employer that one is seeking a new position. 

The argument that presidents chosen through an open process are 
less qualified than those chosen through more closed procedures is hard 
to verify; it is difficult to prove the relative competence of individuals, 
or to measure an event that hasn’t happened. It is clear, however, that 
open searches result in a different type of candidate pool than would other- 
wise develop. In a recent open search for a University of Florida presi- 
dent, for example, there were virtually no candidates with previous 
presidential experience available for consideration. Those who complain 
about an open search process still in general will say that they in fact 
got very good presidents after such a procedure—but some will attribute 
this to sheer luck. 

Often open searches produce just the person expected to have been 
selected behind closed doors: One state university conducted an extremely 
open search that wound up with three finalists: a white male who had 
risen through the state system, an older black woman from the South, 
and a white woman from the West. The white male was chosen. In another 
state, a thoroughly open search produced a white male university presi- 
dent known mostly for his abilities as a politician, and for his friends. 


Openness is not necessarily a synonym for access by members of previously 
disadvantaged groups. 


Encouragement of Mediocrity 


Openness can encourage mediocrity in performance. This problem 
arises not only in conjunction with the presidential search process, but 
is a corollary of other aspects of the effects of openness upon decision- 
making. Not only may it be more difficult to obtain the best leadership, 
but it is next to impossible to get rid of those who are not so good, at 
both the administrative and faculty levels. If discussions about an un- 
satisfactory professor whose contract is to be terminated need to be in 
the open, that professor can sue for defamation. Thus administrators will 
often trade the long-term benefit of high-quality faculty for the short-term 
benefit of staying out of court. An ineffective evaluation process prevents 
administrators from improving their skills, also encouraging mediocrity. 


Encouragement of Criminal Behavior 


When sunshine laws prove impossible to live with, public officials 
find ways around the law. In fact, many top administrators are not con- 
cerned about sunshine laws because they have incorporated subversion 
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of those procedures in their operating methods. As one Texas attorney 
commented, ‘‘Sometimes you got to talk [to each other] the way you got 
to talk.’’ Thus a very real cost of openness is its cost to the legal system—it 
creates a general atmosphere in which the law itself is brought into 
disrepute. Wherever the bounds of openness are drawn, some discussion 
will occur beyond the pale. Unrecorded telephone discussions or private 
meetings are probably the most frequently-used means of getting around 
the strictures of sunshine laws. The notation procedure—decision-making 
through sequentially commenting upon a written memorandum—may suc- 
cessfully avoid open meeting laws, but would be subject to the rules for 
open record laws in most cases. 

Is it better to create a class of criminal behavior that will be engaged 
in by almost all public officials, or better to make it legal for those of- 
ficials to make decisions about public matters in private? The former ap- 
proach forces illegal behavior upon those who seek to act in the public 
interest and could open the door to governmental take-over of higher 
education in the name of stopping criminal behavior. The latter approach 
may make it easier for abuses of sunshine laws to take place by encourag- 
ing private decision-making when it is convenient for the public officials 
involved, though not necessarily in the best interests of the public. 


CONCLUSION 


While the tension among the three elements of the public interest 
as served by sunshine laws is inevitable and provides an ineradicable and 
productive challenge in and of itself, a skewing in the direction of one 
of those elements creates problems that are recognized by the court of 
last resort, public opinion. The visibility of sunshine questions and fre- 
quency of disputes over the application of sunshine laws demonstrates 
that an appropriate balance has not yet been achieved. Some principles 
can be identified, however, that provide assistance in determining just 
such a balance: 

1. The interests of the community as a whole must be considered 
above the interests of any of its parts. The population to be served is the 
constituency of the whole, not of any special interest groups. 

2. The presumption must be in favor of openness. Tendencies toward 
closure must be closely monitored, strictly scrutinized, and permitted only 
with narrowly-define’ exemptions from sunshine laws. 

3. It must be recognized that openness is only one of three elements 
to be balanced in determining how best to serve the public interest. The 
way that openness is actualized must take into account the need to pro- 
tect personal privacy. And the mandate to public institutions, effectively 
to carry out their assigned functions, includes a definition of the role of 
trustees and other decision-makers that requires the collegiality of open 
group discussions. The particular balance among these three elements of 


the public interest will of course vary from institution to institution and 
from time to time. 
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4. The needs for individual privacy and organizational effectiveness 
can best be protected through the use of exemptions from sunshine laws— 
definitions of subject matter that can be discussed confidentially. In the 
case of higher education, there appears to be a consensus that an ap- 
propriate balancing of the three elements of the public interest would 
allow, indeed encourage, the following types of exemptions: for person- 
nel matters when a specific individual is being discussed, for formation 
of collective bargaining strategy and for the negotiations themselves, for 
the attorney/client relationship in discussions concerning actual or poten- 
tial litigation, for real estate matters, for security issues, for evaluation 
procedures whether of an individual, a group, a program, or the institu- 
tion as a whole, for self-education sessions of governing bodies, and for 
the presidential selection process. 

The press and institutions of higher education agree that provision 
of information to the public is of the highest value—it is in fact the pur- 
pose of both types of organizations to convey usable information to the 
public. And they agree that such information transfer should both 
strengthen the democratic process and be a result of that process. With 
the kind of balancing of the three elements of the public interest proposed 
here, sunshine laws are more likely to help the media, higher education, 
individuals and the general public in accomplishing those goals—and less 
likely to continue as a major bone of contention, and a frequent source 
of litigation, among them. 
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APPENDIX A 
A SPECTRUM OF OPENNESS 


In order to get a feel for the range of openness across ali 50 states 
as created by the application of sunshine laws, 25 characteristics of open- 
ness were defined. A gut response to the reading of the law, not social 
science, determined these characteristics. Their selection was influenc- 
ed by our focus on the governance of higher education. We could not 
think of a universally valid way of weighting the 25 characteristics, so 
we didn’t weight them. They nevertheless provide a starting place for 
discussion and a set of intriguing comparisons of what the individual 
states mean by ‘‘openness’’ and how important they think it is. (Each 
criterion is broadly defined so that, for example, permission to take any 
kind of final action in a closed meeting would mean that no point would 
be given for criterion -3.) 


The characteristics are as follows: 


1. Policy Statement. Openness is indicated by the inclusion of a 
policy statement exploring the intent of the sunshine law and specifying 
that it should be liberally construed. The California policy statement 
contains wording that is used by several other states and is in general 
indicative of the tenor of such statements: 


It is the public policy of this state that public agencies exist to aid 
in the conduct of the people’s business and the proceedings of public agen- 
cies be conducted openly so that the public may remain informed. 

In enacting this article the Legislature finds and declares that it is 
the intent of the law that actions of state agencies be taken openly and 
that their deliberation be conducted openly. 

The people of this state do not yield their sovereignty to the agencies 
which serve them. The people, in delegating authority, do not give their 
public servants the right to decide what is good for the people to know 
and what is not good for them to know. The people insist on remaining 
informed so that they may retain control over the instruments they have 
created. 


2. No Bodies Explicitly Exempted. Openness is indicated by all- 
inclusive coverage of state bodies (including agencies, commissions, 
boards, and branches of state government), without specifically exemp- 
ting any in the wording of the law itself. This characteristic gives a 
feel for the tenor of the law and is also indicative of its intent. The 
judiciary is the body most commonly exempted by specific mention in 
many state laws; other bodies treated the same way include parole 
boards, hospital staffs, law enforcement agencies, the executive office, 
or fee-supported agencies. 

3. All Final Action in Open Meeting. In states where executive 
sessions that are closed to public attendance are allowed, openness is 
indicated by restricting such sessions to discussion of issues and in- 
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sisting upon all final action being taken in public. In such states, much 
detailed negotiation, bargaining and argument remain hidden from public 
view, but the resulting action must still be in the open. 

4. Discussion in Open Meeting. Openness is indicated by the in- 
clusion of discussion, as well as actual decision-making, in the defini- 
tion of meetings that must be open to the public. The intent of policy 
in states in which deliberations toward a decision must be held in public 
is to allow the public to be fully informed of the thinking behind policy 
positions. As noted at 38 ALR3d 1079, a compilation referred to by 
several states for elucidation of the validity, construction, and applica- 
tion of the statutes, it was decided in Times Publishing Co. v. Williams 
(1969, Fla. App.), 222 So. 2d 470, that ‘“‘Every thought, as well as every 
affirmative act, of a public official as it related to and was within the 
scope of his official duties, was a matter of public concern. . . .”’ 

5. Information Gathering in Open Meeting. Discussion toward a deci- 
sion is interpreted to be limited to deliberation upon a particular policy 
position or rule which is to be delineated; it excludes general discussion, 
backgrounding, evaluation, or information-gathering procedures. Inclu- 
sion of the latter types of discussion in open meetings, here called ‘‘infor- 
mation gathering,’’ is indicative of a further degree of openness. Again 
as cited at 38 ALR3d 1078, it was decided in Adler v. City Council of 
Culver City (1960), 184 Cal. App. 2d 763, 7 Cal. Rptr. 805, that delibera- 
tion included ‘‘not only collective discussion, but also the collective ac- 
quisition and exchange of facts preliminary to the ultimate decision.’’ 

6. Committee Meetings Open. Depth of coverage down to the com- 
mittee and subcommittee meeting level is another characteristic of open- 
ness. Insistence on openness in committee meetings demonstrates com- 
mitment to public involvement with the entire decision-making process 
and prevents the practice of secrecy by forming policy and rules in groups 
smaller than the whole. 

7. Advisory Boards Open. Depth of coverage that includes advisory 
boards under the purview of sunshine laws also indicates openness. Ad- 
visory boards do not have decision-making capabilities, but may provide 
critical input into the process. 

8. Informal Meetings Open. Coverage of informal meetings by an 
open meetings law, beyond purely social gatherings or chance encounters, 
discourages sidestepping of sunshine provisions by behind the scenes 
decision-making and thus is another indicator of openness. Several states 
explicitly include electronic meetings, such as those via telephone calls, 
under meetings covered. 

9. Quasi-Judicial Meetings Open. Many states exempt quasi-judicial 
proceedings by administrative or legislative bodies from coverage by sun- 
shine laws. Refusal to permit executive sessions for quasi-judicial pur- 
poses indicates openness. 

10. Meetings of Local Entities Open. The extension of state sunshine 
laws to local entities is another indicator of openness. 

11. Meetings of Less Than Quorum Covered. Openness is indicated 
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by coverage of meetings of less than a decision-making quorum. This pro- 
vision would permit public access to the range of small-group discussions 
that precede policy formulation or rule-making. 

12. Involved Parties May Request Openness. Provision for requests 
by involved parties for open proceedings when by law they are permitted 
to be closed indicates openness. Such provisions are most often attached 
to the inclusion of personnel topics as subjects which may be discussed 
in executive sessions. (The converse—closure upon request of involved 
parties—is often attached to provisions for discussion of labor negotia- 
tion topics in executive session.) If a state does not allow executive ses- 
sions at all, it was also assigned a point in this category. 

13. Substantial Minutes of Closed Meetings Required. The require- 
ment that substantial minutes, usually noting topics discussed, all motions 
and proposals presented, and individual votes upon motions and pro- 
posals, indicates openness. Arizona specifies that minutes must disclose 
enough information so that the public can understand the basic subject 
matter of an action to be taken. Many states, however, require minutes 
only of open meetings. Others request only that the general topic and time 
of discussion of executive sessions be noted, which would not qualify 
as ‘‘substantial.’’ Most states that have established a requirement for 
substantial minutes of closed meetings do permit those records to remain 
confidential in order nct to contravene the purpose of the closed session; 
however, they remain available for resolution of difficulties that may arise 
if a decision made in closed session is challenged. (If a state does not 
allow executive sessions at all, it was also assigned a point in this category.) 

14. Remedial Action—Voiding or Equitable Relief. Openness is in- 
dicated by legal provision for remedial action should sunshine laws be 
contravened. The two favored methods of remedial action are a simple 
voiding of any decision made using procedures that are not in accordance 
with a state’s open meetings law, or application of equitable relief (usually 
an injunction, but in many states provision is also made for a writ of man- 
damus and/or a declaratory judgment). 

15. Criminal Penalty May Be Levied. Openness is further indicated 
by establishment of criminal penalties for contravention of sunshine laws. 
Penalties usually include a fine and/or a jail term, and may increase in 
size with repeated violations. 

16. Exemptions Exclusive. Exemptions, or subject matter which may 
be exempted from open meetings provisions and discussed in closed, 
executive session, are either noted individually in each state law, or the 
law states specifically that there are no exemptions. A statement that the 
exemptions listed are exclusive indicates a greater degree of openness than 
is found in states that include among their exemptions an open-minded 
provision for closure of meetings for other than listed reasons. (If a state 
does not allow executive sessions at all, it was also assigned a point in 
this category.) 
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17. Personal Character or Reputation. Openness is indicated by an 
insistence that discussions that may affect a person’s character or reputa- 
tion must be conducted in the open. 

18. Employment. Openness is indicated by an insistence that general 
personnel discussions, including employment or appointment of in- 
dividuals, are to be held in the open. 

19. Property. Openness is indicated by an insistence that discus- 
sions surrounding property transactions be conducted in the open. 

20. Other Financial. Openness is indicated by the lack of provision 
for discussion of other types of financial matters in executive session. In 
some states, investment decisions, donations, or any decisions regarding 
matters that may have a financial impact may be discussed in executive 
session. 

21. Legal. Openness is indicated by a requirement that discussions 
of a public body with its legal counsel be conducted in the open. 

22. Labor Strategy. Openness is indicated by requiring that strategy 
sessions of public bodies preparing for labor negotiations be held in the 
open. 

23. Labor Negotiations. Openness is indicated by requiring labor 
negotiations themselves be held in the open. 

24. Security. Openness is indicated by requiring discussions of 
security matters to be held in the open. 

25. Enforcement Agency. Openness is indicated by establishment 
of a state agency to facilitate enforcement of the open meeting law. 

In order to develop a nation-wide spectrum of openness, each of the 
above characteristics was assigned one point. The sum of points for each 
state was its ‘‘score,’’ a high score indicating greater openness, and a low 
score indicating a state with less openness. Points were assigned based 
only on a reading of the annotated laws, and thus do not take into account 
elaborations or interpretations of the laws that may have occurred as case 
law has further developed. A chart showing the point assignations, and 
the summary spectrum, are in the immediately following charts. 


Further Breakdowns of State Sunshine Laws 


The following charts provide finer detail on some aspects of state sun- 
shine laws. 

The first describes the criteria by which coverage of specific bodies 
by a state’s sunshine laws is determined. The terms include: ‘‘public fund- 
ing’’ (coverage of bodies supported in whole or in party by public funds); 
‘‘public spending’’ (coverage of bodies which have the responsibility of 
spending public monies); ‘‘created by law’’ (coverage of any body created 
by statute or law); ‘‘public function’’ (coverage of any body which serves 
a public function); ‘‘policy- or rule-making”’ (coverage of any body which 





162 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 12, No. 2 


is responsible for making policy or establishing rules for the public); 
‘‘enumeration’’ (coverage of bodies enumerated within the law). 

The second chart shows the number of people considered in each state 
to constitute a ‘‘meeting’’ for purposes of the sunshine laws. 

The third shows which specific sanctions for violation of sunshine 
laws, including civil penalties, are allowed by each state. In general civil 
penalties were so mild that they were not deemed to establish effective 
deterrents to violation of sunshine laws, and thus their inclusion in a state 
law was not defined as a characteristic of openness. 
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SPECTRUM OF STATE SUNSHINE LAWS, FROM ‘‘MOST OPEN’’ TO 
**LEAST OPEN”’ 


Total Points 

22 Tennessee 

21 Florida 

19 Alabama 

17 Nevada 

16 Montana 
Nebraska 

15 Arkansas 
Oklahoma 

14 Alaska 
Arizona 
Iowa 
Minnesota 
New Hampshixe 
North Dakota 
Oregon 
West Virginia 
Delaware 
Illinois 
Kansas 
Kentucky 
Michigan 
New Mexico 
Utah 
Virginia 
Colorado 
Indiana 
Maine 
New Jersey 
North Carolina 
California 
Connecticut 
Louisiana 
Missouri 
New York 
Ohio 
Rhode Island 
South Carolina 
Georgia 
Hawaii 
Maryland 
Vermont 
Idaho 
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Massachusetts 
Texas 
Washington 
Wisconsin 
Mississippi 
Wyoming 
Pennsylvania 
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CRITERIA FOR COVERAGE BY SUNSHINE LAWS 


Public Public Created Public Policy- Enumer- 
Funding Spending by LawFunction or Rule- _ ation 
making 


Illinois 
Indiana 

Iowa 

Kansas 
Kentucky 
Louisiana 
Maine 
Maryland 
Massachusetts 
Michigan 
Minnesota 
Mississippi 
Missouri 
Montana 
Nebraska 
Nevada 

New 
Hampshire 
New Jersey 
New Mexico 
New York 
North Carolina 
North Dakota 
Ohio 
Oklahoma 
Oregon 
Pennsylvania 
Rhode Island 
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South Carolina x x 
South Dakota 

Tennessee x 
Texas 

Utah 

Vermont 

Virginia 

Washington 

West Virginia 

Wisconsin 

Wyoming 
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COMPOSITION OF MEETINGS COVERED BY SUNSHINE LAWS 


Two or Majority No Numerical 
More of Quorum Quorum Definition 


Alabama x 
Alaska x 
Arizona 

Arkansas x 
California 
Colorado 
Connecticut 
Delaware 
Florida 
Georgia 
Hawaii 

Idaho 

Illinois 
Indiana 

Iowa 

Kansas 
Kentucky 
Louisiana 
Maine 
Maryland 
Massachusetis 
Michigan 
Minnesota 
Mississippi 
Missouri 
Montana 
Nebraska 
Nevada 

New Hampshire 
New Jersey 
New Mexico 
New York 
North Carolina 
North Dakota 
Ohio 
Oklahoma 
Oregon 
Pennsylvania 
Rhode Island 
South Carolina 
South Dakota 
Tennessee 


x 


~ KK KK KM KR MK 


* 


~ KK WK mM 








Vermont 
Virginia 


Washington 
West Virginia 
Wisconsin 
Wyoming 
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x 
x 
3 or 
more 
x 
50% 
x 
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SANCTIONS WHICH MAY BE LEVIED FOR FAILURE TO ACT IN ACCORDANCE 
WITH SUNSHINE LAWS 


Voiding Equitable Civil Criminal Increase for 
of Action Relief Penalty Penalty Repetitions 


x 


*~ 


x 
x 


* 


x KK mK mK MK 


x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
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Mississippi 
Missouri 
Montana 
Nebraska 
Nevada 

New Hampshire 
New Jersey 
New Mexico 
New York 
North Carolina 
North Dakota 
Ohio 
Oklahoma 
Oregon 
Pennsylvania 
Rhode Island 
South Carolina 
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South Dakota 
Tennessee 


Texas 
Utah 


Vermont 
Virginia 
Washington 
West Virginia 
Wisconsin 
Wyoming 
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APPENDIX C 
CITATIONS TO STATE SUNSHINE LAWS 


Alabama Code 13A-14-2. 

Alaska Statutes Sections 44.62.310 to 44.62.312. 

Arizona Revised Statutes Annotated Section 38-431. 

Arkansas Statutes Annotated Sections 12-2801 to -2807. 

California Government Code Sections 11120 to 11131. 

Colorado Revised Statutes Sections 24-6-401-to-402, 29-9-101. 

Delaware Code Annotated titles 29, Sections 10001-10005. 

District of Columbia Code Annotated Section 1-1504. 

Connecticut General Statute Annotated Sections 1-15 to 1-21k. 

Florida Statutes Annotated Section 286-0105 to 286.26. 

Georgia Code Annotated Sections 50-14-1 to 50-14-4. 

Hawaii Revised Statutes Sections 92-1 to 92-13. 

Idaho Code Sections 67-2340 to 67-2347. 

Illinois Annotated Statues Chapter 102, Sections 41 to 46. 

Indiana Code Annotated Sections 5-14-1.5-5 to 5-14-1.5-7. 

Iowa Code Annotated Section 28A.1 to 28A.9. 

Kansas Statutes Annotated Sections 75-4317 to 75-4320a. 

Kentucky Revised Statutes Annotated Sections 61.805 to 61.845. 

Louisiana Revised Statutes Annotated Sections 42:4.1 to 42:4.12. 

Maine Revised Statutes Annotated Title 1, Sections 401 to 410. 

Maryland Annotated Code Article 76A, Sections 7-15. 

Massachusetts Annotated Laws C. 30A Sections 11A-11A-1/2; C.20 
Sections 23A-24. 

Michigan Statutes Annotated Sections 4.1800(11) to 4.1800(23). 

Minnesota Statutes Annotated Section 471.705. 

Mississippi Code Annotated Sections 25-41-1 to 25-41-7. 

Missouri Revised Statutes Sections 610.010 to 610.120. 

Montana Code Annotated Section 2-3-201; Article 2, Section 9 of the 
1972 Constitution. 

Nebraska Revised Statute Sections 84-1409 to 84-1414. 

Nevada Revised Statutes Sections 241.010 to 241.040. 

New Hampshire Revised Statutes Annotated Sections 91-A:1 to 91-A:8. 

New Jersey Statutes Annotated Sections 10:4-6 to 10:4-21. 

New Mexico Statutes Annotated Sections 10-15-1 to 10-15-4. 

New York (Public Officers) Sections 95 to 106. 

North Carolina General Statutes Sections 143-318.9 to 143-318.16. 

North Dakota Cent. Code Sections 44-04-19 to 44-04-21. 

Ohio Revised Code Annotated Section 121.22. 

Oklahoma Statutes Annotated title 25, Sections 301 to 314. 

Oregon Revised Statutes Section 192.610 to 192.690. 

Pennsylvania Statutes Annotated title 65, Sections 261 to 269. 

Rhode Island Laws Sections 42-46-1 to 42-46-10. 

South Carolina Code Annotated Sections 30-4-10 to 30-4-110. 
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South Dakota Codified Laws Annotated Section 1-25-4. 

Tennessee Code Annotated Sections 8-44-101 to 8-44-106. 

Texas Revised Civil Statutes Annotated article 6252-17. 

Utah Code Annotated Sections 52-4-9 to 52-4-10. 

Vermont Statutes Annotated Title 1, Sections 311 to 315. 
Virginia Code Sections 2.1-341 to 2.1-346.1. 

Washington Revised Code Annotated Sections 42.30.010 to 42.30.920. 
West Virginia Code Section 6-9A-1. 

Wisconsin Statutes Annotated Sections 19.81 to 19.98. 

Wyoming Statutes Annotated Sections 16-4-401 to 16-4-407. 
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PART I—INTRODUCTION 


A. Purpose of the Report 


The purpose of this report is to discuss the results of the first univer- 
sity survey conducted by the Clearinghouse on University-Industry Rela- 
tions. The subject matter of the request was conflict of interest and delay 
of publication policies of universities engaging in collaborative research 
efforts with business. The principal focus of the report is not the form of 


the collaboration but rather how the institutions have prepared for and 
managed the constraints of entering into such ventures. 

The Clearinghouse appreciates the willingness of all respondents to 
participate in the survey, particularly those who provided copies of policies 
and supplemental materials. 


B. Background: The Growth of University-Industry 
Collaborative Research 


The federal government provides most of the support for basic research 
at universities. Only a small percentage of university research is spon- 
sored by corporations. There continues to be a great deal of reliance upon 
corporate philanthropy, but increasingly, universities and industry are 
establishing collaborative research relationships, more like partnerships. 
These relationships are based on a quid pro quo: the corporate sponsor 
provides financial support of specific research in exchange for certain rights 
to use the results or to maintain an exclusive relationship with the research 
activity. 

Collaborative arrangements have flourished because competition has 
increased in recent years, increasing the pressure on industry to develop 
new technologies and be at the forefront of innovation. Concurrently, 
university and industry scientists find their work more closely linked as 
the boundaries between ‘‘basic’’ and ‘‘applied’’ research become blurred, 
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especially in areas of new technologies. In general, universities find that 
research collaboration with industry meets their research needs without 
compromising fundamental academic principles. The university has the 
benefit of research support, valuable research experience for students, and 
broader research opportunities for faculty who might otherwise be lured 
from the academic environment to industry. 

Further, there is growing support for the involvement of universities 
in the technological and scientific growth of the business community. As 
the fourteenth annual report of the National Science Board states, ‘‘. . . 
the interdependencies between good science and good development have 
been long recognized, but because of the changing character of the prob- 
lems, more direct research interactions between science and industry are 
now occurring.’”? 

Federal, state and local governments encourage university-industry 
relations. State economic development programs and legislative initiatives 
promote collaboration among government, industry, and universities. On 
the federal level, the National Science Foundation funds start-up research 
centers in which federal support is phased-out as industry sponsorship 
is established. Other federal agencies, such as the Department of Com- 
merce, encourage universities to develop research relationships with in- 
dustry. The National Academy of Sciences is sponsoring the Government- 
University-Industry Research Roundtable to ‘‘foster strong American 
science through effective working relationships among government, 
universities, and industry.’’2 

Generally, universities have been responsive to establishing col- 
laborative research arrangements with industry. The form of the collabora- 
tion varies, even within a single university. The most highly publicized 
arrangements are multi-year, multi-million dollar projects between one 
university and one company. However, there are many more programs 
in which several universities and several corporations join to establish a 
research center or project in which the universities jointly undertake 
numerous research tasks. Some industries have formed non-profit corpora- 
tion or foundations to provide support for basic research at universities. 

Despite the growth of corporate support for university research, such 
support is not expected to provide more than a small supplement to federal 
assistance. Even so, many universities welcome the additional commit- 
ment to research. Although the federal government’s support for basic 
research is strong, it is not always reliable. Most glaring is the long absence 
of federal funding to remodel and replace inadequate research facilities 
and instrumentation. 





1 University-Industry Research Relationships: Myths, Realities, and Potentials, Four- 
teenth Annual Report of the National Science Board, October 1, 1982, p. 1. [This and all other 
resources cited in this Article are available from the author]. 

2 Government-University-Industry Research Roundtable letterhead, National Academy 
of Sciences. 
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C. Congressional Response to the Emerging Collaborative Relationships 
and the Establishmen: of the Clearinghouse on University-Industry 
Relations 


In light of these new collaborative relationships, it was not overlooked 
that universities and industry have missions that are different, and in some 
cases, divergent. Policy-makers and university administrators are con- 
cerned that university-industry research relationships could damage the 
research enterprise. Interested observers, including members of Congress 
and the press, have also expressed concern. Their fear is that universities 
engaged in these arrangements may compromise their goals of free inquiry 
and open dissemination of ideas. The Report of the University-Industry 
Relations Project at the University of California (1982) summarizes the con- 
cern of universities: to provide diversity of research activities while preserv- 
ing the university’s independence from undue influence from a single 
source.* 

In 1981, the Oversight Subcommittee of the House Committee on 
Science and Technology asked the Association of American Universities 
(AAU) to develop ethical guidelines to govern university-industry col- 
laboration. That request stated, ‘‘. . . the ethical dilemmas posed by the 
metamorphosis of our scientific research force from educators to en- 
trepreneurs have not been resolved. Changes in research priorities, alloca- 
tion of resources, faculty-student and faculty-university relationships, as 
well as diminishing scientific openness may soon be evolving from a shift- 
ing value system.’’* 

A Committee on University-Industry Relations was formed by AAU 
to respond to the Congressional request. The Committee determined that 
uniform guidelines appeared unnecessary. However, it did conclude that 
universities, industry, Congress, and the public would benefit greatly from 
the sharing of information regarding research collaboration. The respon- 
sibility for establishing a clearinghouse for such information was under- 
taken by the AAU. Thus, the Clearinghouse on University-Industry Rela- 
tions was established by AAU in September, 1983. 


D. The Clearinghouse’s Initial Project: Establish an Information Source 


and Conduct a Study of Conflict of Interest and Delay of Publication 
Policies 


Since the establishment of the Clearinghouse, university ad- 
ministrators and industry managers have expressed a great deal of interest 
in information sharing. The Advisory Committee to the Clearinghouse 
recommended how best to address that interest. As a result, the Clear- 





3 Report of the University-Industry Relations Project, The University of California, Oc- 
tober, 1, 1982. 

* Letter to Dr. Thomas A. Bartlett, President of the Association of American Univer- 
sities from Representatives Gore and Fuqua, House Committee on Science and Technology, 
United States House of Representatives, November 18, 1981, p. 1. 
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inghouse now actively collects and disseminates information relating to 
university-industry relations. 

The Clearinghouse also has established a program of gathering infor- 
mation on a systematic basis from universities concerning activities with 
industrial sponsors of research. The first request, made during the spring 
of 1984, focused on two specific problem areas: conflict of interest and 
delay of publication. The request was made in writing to fifty-six univer- 
sities. A detailed description of the requested information was provided 
to each respondent (see Appendix A). The universities were asked to pro- 
vide copies of relevant documents and examples of cases that arose at their 
campuses. The information was reviewed and analyzed in detail. In all, 
fifty-one universities responded. 

Conflict of interest and delay of publication are policy issues that arise 
in almost every type of research arrangement with industry. Each focuses 
on a different aspect of the university’s policies with regard to the univer- 
sity and the faculty. Knowledge about the content of the policies and prac- 
tices and when and how they are implemented are important tools for other 
institutions to use in evaluating their own activities. In addition, the pat- 
terns of establishing policies and procedures provides insight into the ex- 
tent to which universities have developed their own structures and pro- 
cedures for research collaboration, and the extent to which universities 
accommodate the interests of business entities. 


PART II—CONFLICT OF INTEREST POLICIES 


A. Background 


Universities rely on faculty to make decisions concerning the ap- 
propriateness of research, both substantively and procedurally, and to carry 
out the purposes and goals of the institution. 

Overwhelmingly, this arrangement is a success for faculty and the in- 
stitution. Nevertheless, there is not always a single view of the appropriate 
balance between outside activities that enhance the knowledge and ex- 
perience of the faculty member, and his or her commitment to the 
university. 

The university itself must recognize its goals and objectives for faculty. 
At most universities, consulting and sponsored research activities are en- 
couraged. They provide intellectual stimulation and financial support. The 
line is drawn, however, when that support becomes an improper influence 
over the faculty member and as a result, university responsibilities are 
neglected or the faculty member becomes biased in favor of industry’s pro- 
prietary goals. 

Conflict of interest within a university can have two meanings. First, 
conflict of interest arises when the faculty member’s commitment to his 
or her responsibilities in the university are not met as a result of outside 
activities. The conventional solution to this conflict is to provide a policy 
which describes the faculty member’s teaching, research, and ad- 
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ministrative duties, and limits outside research and consulting activities 
to one day per week. Within the past twenty years, the issue of faculty 
consulting prompted many universities to develop such a policy. 

Second, conflict of interest arises where a faculty member uses in- 
fluence within the university to advance his or her own personal gain. 
For example a faculty member could promote a research relationship with 
an outside sponsor in which he or she has an equity interest, managerial 
role, or consulting relationship. The university would be adversely affected 
if the faculty member subordinated his or her university teaching and 
research to the activites of the outside company or used university facilities, 
equipment, and instrumentation, or graduate students for that purpose. 

Of course, conflict of interest is not a new problem. In 1964, the 
American Association of University Professors (AAUP) and the American 
Council of Education (ACE) jointly issued a statement entitled On Prevent- 
ing Conflict of Interest in Government-Sponsored Research at Universities, 
which has been endorsed by most research universities. The joint state- 
ment provides a detailed discussion of conflict of interest and encourages 
individual universities to establish procedures to address it. 

According to the AAUP/ACE statement, conflicts may arise when a 
faculty member undertakes or orients his or her university research to serve 
the needs of a private firm, purchases equipment from a firm in which 
the faculty member has an interest, transmits to a private firm otherwise 
unavailable information, influences negotiation between the university and 
a private firm with which the faculty member has a relationship, or ac- 
cepts gratuities or special favors from a private firm which might be inter- 
preted as an attempt to influence the recipient’s conduct of his or her 
duties. 

The joint statement also addresses a faculty member’s conflict of com- 
mitment. It states that a researcher has a responsibility not to mislead the 
sponsor of research or the university about the amount of time and effort 
to be devoted to the research project. Precise time accounting is 
recommended. 

With respect to the university’s responsibilities, the AAUP/ACE state- 
ment recommends that each university develop and disclose its account- 
ing procedures to inform the university about the outside professional work 
of faculty members, procedures to inform faculty members about the stan- 
dards relating to conflict of interest, and the availability of advice and 
guidance to faculty members regarding potential conflicts. 

The joint statement concludes: 


The above process of disclosure and consultation is the obligation assumed 
by the university when it accepts Government funds for research. The pro- 
cess must, of course, be carried out in a manner that does not infringe on 
the legitimate freedoms and flexibility of action of the university and its staff 
members that have traditionally characterized a university. It is desirable 
that standards and procedures of the kind discussed be formulated and ad- 
ministered by members of the university community themselves, through 
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their joint initiative and responsibility, for it is they who are the best judges 
of the conditions which can most effectively stimulate the search for 
knowledge and preserve the requirements of academic freedom. Experience 
indicates that such standards and procedures should be developed and 
specified by joint administrative-faculty action.‘ 


B. Results of the Survey 


As one might expect from the attention drawn to the problem by the 
AAUP/ACE statement issued over twenty years ago, most universities in 
the sample have procedures within the university to direct the initiation 
and management of sponsored research. Since the university must approve 
sponsored research projects, the approval process includes a review of the 
activity for potential conflicts of interest. It is not surprising that forty-six 
of the respondents have established written conflict of interest policies 
which are applicable to business-sponsored research as well. Most have 
been revised in the last five years (See Appendix B). 

Twelve conflict policies (out of twenty-one public institutions respon- 
ding) are based upon existing state law applicable to public university 
employees. For example: 


1. A university officer or employee is furbidden to participate in his/her 
official capacity with respect to any transaction between the university and 
a business entity in which the officer or employee has a substantial interest. 

2. A university officer or employee is forbidden to receive compensa- 
tion (in addition to regular budgeted salary or wages for services to the univer- 
sity) as a result of, or in connection with, any transaction between the univer- 
sity and a business entity in which the officer or employee has a sustantial 
interest. 

3. A university officer or employee is forbidden to accept employment 
or engage in any business or professional activity which he/she might 
reasonably expect would require or induce him or her to disclose confiden- 
tial information acquired by reason of the officer or employee’s university 
position. 

4. A university officer or employee is forbidden to disclose confiden- 
tial information acquired by reason of his/her university position, or to use 
such information for his/her or another’s gain or benefit. 

5. A university officer or employee is forbidden to accept other employ- 
ment which he/she might reasonably expect would impair his/her in- 
dependence of judgment in the performance of university duties and 
responsibilities. 

x**e*ek 

7. A university officer or employee is forbidden to have personal in- 
vestments in any business entity which will create a substantial conflict be- 
tween his/her private interests and university duties.® 

The distinctions among the various policies on conflict of interest were 





5 ‘‘On Preventing Conflict of Interest in Government-Sponsored Research at Univer- 
sities,’’ joint statement of the American Association of University Professors and the American 
Council on Education, December, 1964, p. 3. 

6 University of Utah Policy and Procedures Manual, January 22, 1981, based on Utah 
Public Officers’ and Employee’s Ethics Act, 1953 Utah Code Annotated, Sec. 67-16-1, et. seq. 
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less dramatic than one might expect. Appendix C categorizes the principal 
focus of the various conflict policies. 


The most significant difference among the policies was the mechanism 
within the university for disclosure of outside activities. One distinction 
lies in which party, university or faculty member, initiates the disclosure. 
Nineteen institutions provide for a faculty-initiated disclosure when the 
faculty member determines that a sponsored research arrangement to which 
he or she is a party may present a conflict. Many of these policies require 
a disclosure by the faculty member only if he or she intends to take an 
equity interest or management position with the sponsor entity. 

For example, a typical policy statement in this category reads, in part: 


Responsibility fer establishing that activities in business ventures do not con- 
flict with Institute commitments rests first with the Faculty member. Fur- 
ther, on request from cognizant Division Chairmen, the Provost, or the Presi- 
dent, the Faculty member shall make a full disclosure of all such ventures 
including the names of companies, the nature of agreements, the respon- 
sibilities assumed by the Faculty member, and the time involved.’ 


Twenty-six universities have conflict of interest policies that provide a 
university-initiated disclosure or annual report from each faculty member 
engaged in sponsored research or require approval to be granted before 
the faculty member may undertake a consulting or sponsored research pro- 


ject. Many annual reporting requirements were similar to the following: 


D. Reporting. All faculty members must report through their chairman to 
both the Dean and the Office of Science and Technology Development all 
outside professional activities at their inception 2nd shall amend these reports 
as circumstances change . . . Such reports shall include consulting ar- 
rangements as well as equity holdings, board memberships, managerial posi- 
tions, etc. in relevent organizations.* 


A summary of a sample financial disclosure procedure at a state university 
further illustrates: 


A. Principal investigators disclose whether or not they have a financial in- 
terest in the sponsor of a proposed research project when funding in whole 
or in part is through a contract or grant from a non-governmental entity; 


B. Principal investigators disclose whether or not they have a financial in- 
terest in the donor of a gift when the gift is from a non-governmental entity 
and is earmarked by the donor for a specific principal investigator or for 
a specific research project; 


C. Disclosure statements be filed (1) before final acceptance of such a con- 
tract, grant or gift; (2) when funding for such a contract or grant is renewed; 





7 “Conflict of Interest and Conflict of Commitment,”’ California Institute of Technology 
Facuity Handbook, chapter 7, p. 12. 

® “Guidelines for Situations Involving Potential Conflicts of Interest Between Scholarly 
and Commercial Activities,’’ Columbia University, Draft, May 21, 1984, p. 6. 
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and (3) within 90 days after expiration in the case of a contract or grant, 
or after funds have been completely expended in the case of a gift; 


D. When disclosure indicates that a financial interest exists, an indepen- 
dent substantive review of the disclosure statement and research project take 
place before the contract, grant, or gift is accepted; and 


E. Department chairs disqualify themselves from approving a research pro- 
posal for a project to be funded in whole or in part by a non-governmental 
entity in which they have a financial interest. 


Failure by a principal investigator to make the required disclosure or by 
a department chair to disqualify himself or herself may result in state en- 
forcement proceedings against him or her as an individual, as well as Univer- 
sity sanctions.°® 


With regard to equity interests and faculty managerial involvement 
in businesses providing research or development, twenty-one institutions 
have developed specific policies to address this issue. None of the policies 
prohibited such activities. Rather, the involvement of a faculty member 
in an outside business is recognized as a potential conflict of interest and 
commitment for the faculty member which should be disclosed to and ap- 
proved by the dean. Several state institutions have ceilings beyond which 
no faculty member may have an ownership interest in a company which 
does business with the university. For example: 


(e) No member of the faculty or academic staff or members of their im- 
mediate families and no business in which they own or control at least 5% 
interest of the outstanding stock, or at least 5% interest in such business, 
or in which they are an officer or director may enter into any commercial 
contract with the university unless the contract has been awarded through 
a process of public notice and competitive bidding under section 16.75(1), 
Wis. Stats., or unless the member of the faculty [or] academic staff is not 
in a position to approve or influence the university’s decision to grant the 
contract.?° 


Appendix D lists the respondents that have equity interest provisions in 
their conflict policies. 

Many institutions responded to the survey by providing supplemental 
materials illustrating recent guidelines or memoranda addressing conflict 
of interest issues directly related to industry-sponsored research. The 
following excerpt is an example of one institution’s treatment of conflicts 
arising from equity ownership and management participation in a com- 
mercial entity: 


1. Participation of the University and its faculty in commercial organiza- 
tions. The University, or a faculty member, may of course invest, own stock 
or other equity in a commercial enterprise. However, if the University and 
its faculty holds a controlling interest, participates in the management or 





® ‘Guidelines for Disclosure and Review of Principal Investigators’ Financial Interests 
in Private Sponsors of Research,’’ University of California, April 9, 1982, p. 2. 
10 Wisconsin Administrative Code, University of Wisconsin System, UWS 8.03(e). 
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the conduct of affairs of the commercial organization, or if the work of the 
University and its faculty is being funded by the organization, conflicts of 
interest are likely to exist, and the matter should be referred to the Policy 
Committee. Faculty members may own a controlling interest in a commer- 
cial enterprise, and may participate in its management or conduct of affairs, 
as long as such participation does not interfere with their ability to fulfill 
their University commitments, and as long as the activity of the commercial 
organization is not closely related to the area of the faculty member’s Univer- 
sity research. If there is a close relationship between the two, the question 
should be referred to the Policy Committee. The University does not par- 
ticipate in the management or conduct of affairs of a commercial organization. 

A faculty member may own significant stock or equity in a commerical 
enterprise, but a conflict of interest may exist if the faculty member’s Univer- 
sity research is closely related to the activity of the enterprise, especially 
when the faculty member participates in management, in which case the 
question should be referred to the Policy Committee. 


z*eek 


2. Funding of research or conduct of research at the University by com- 
mercial organizations. 


zkx*ekeek 


If a faculty member has significant stock or other equity interest in a com- 
mercial corporation and/or participates in the management or the conduct 
of its affairs, it is not normally permissible for the University and the faculty 
member to receive funding from that organization for the faculty member’s 
research at [this] University. These rules apply with particular force when 
faculty members in question hold administrative positions which permit them 
significant control of space and other resources at the University." 


A few institutions have policies relating to the protection of graduate 
students. For example: 


(4) STUDENT RESEARCH PROTECTION. A member of the unclassified 
staff shall inform students engaged in research under his or her supervision 
of any financial interest which the unclassified staff member has in the 
research activity, including, but not limited to, financial arrangements in- 
volved in the direct support of the activity, agreements made by the 
unclassified staff member to obtain data for the research, or agreements con- 
cerning copyright or patent rights arising from the research. ‘2 


Finally, several universities responded to the survey with examples of 
possible conflicts that were reviewed and resolved. One state university 
with a mandatory disclosure procedure required by state law provided an 
interesting example: 


It was the unanimous opinion of the ISRC [independent substantive 
review committee] that Professor A’s project be recommended for disapproval. 
The Committee’s decision was made on the basis of an extensive and thorough 





11 “Guidelines for Situations involving Potential Conflicts of Interest Between Scholarly 
and Commercial Activities,’’ Columbia University, Draft, May 21, 1984, p. 3-5. 
12 University of Wisconsin System Board of Regents Policies, UWS 8.03(4). 
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discussion of the issues raised in Professor A’s Disclosure of Financial In- 
terest and in his personal appearance before the Committee. The principal 
reason for recommending disapproval of the project is the absence of an arms- 
length relationship in determining the amount of monies to be paid the 
university as between Professor A, the Principal Investigator (and thus the 
individual who determines the amount of such monies on behalf of the 
University) and Dr. A, the President and 100 percent owner of The Com- 
pany, who must pay such monies. 

A second serious concern of the Committee was that the employees who 
actually do the work funded by the contract are performing ‘secret’ work. 
That is, they are conducting analyses of chemical compounds which have 
been provided to the Company by outside sponsors who have insisted that 
the results of the analyses not be disclosed. While the agreement between 
the University and the Company did not contain a restriction on the publica- 
tion of research findings, Professor A indicated that all decisions concern- 
ing publication will be made by him. He stated that he would honor the 
commitments made by the Company to its sponsors not to disclose their fin- 
dings. Thus, a conflict of interests exists between Dr. A’s role as a Universi- 
ty Professor, with the obligation to disclose the findings of his work, and 
Dr. A’s role as the President of a private corporation which has agreed to 
treat his findings as confidential. It is Dr. A who will determine whether 
or not the findings of these projects will be published and therein lies the 
conflict of interest. 





In some cases, detailed conditions have been imposed on faculty 
members. For example, a letter from a university official to a faculty 


member sets forth conditions under which the faculty member would be 
allowed to proceed with a project: 


The purpose of this letter is to respond to your inquiry concerning your 
participation in the commercial development of certain prior research ef- 
forts . . . . It is my further understanding that your participation would take 
the form of an investment or some receipt of an equity interest in the 
corporation. 


kkk 


It is further understood that you agree to the following specific provi- 
sions regarding your participation in the above described corporation: 

1. Your equity interest shall not exceed 26 percent and the cumulative 
equity interest of all members of your department shall not exceed 40 per- 
cent of total equity in the new corporation. 

2.You do not, and will not in the future, have any involvement in or 
responsibility for the operation of the new corporation. 

3... . you are under no obligation to make present or future research 
results available to the corporation, nor will you undertake such an obligation. 

4. You will not allow the interests of the corporation to have any in- 
fluence whatsoever on the current or future directions of your College 
research. , 

5. You will not allow the interests of the corporation to have any in- 
fluence whatsoever on the current or future directions of the College research 
of members of the Department. 





13 Letter from the Vice Chancellor to Professor A, re: Positive Disclosure of Financial 
Interest from Professor, University of California, Los Angeles, March 4, 1983, p. 1. 
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6. You agree to disclose immediately to the Dean any real or apparent 
conflict of interest that may arise in relation to your interest in the corpora- 
tion and your position on the [University] faculty. 

7. The terms of any consulting agreement or other form of business agree- 
ment or relationship between you and the corporation shall be disclosed to 
the University and be subject to prior University approval. 

8. Any use of funds of the new corporation to support your College 
research will require the prior approval of the Dean. 

9. No resources of the University will be committed to the furtherance 
of the purposes of the corporation without the prior review and approval 
of the Dean and the negotiation of a written University contract. 

10. You will initially provide to the Dean a report of all aspects of your 
participation in the corporation and you will disclose any proposed changes 
or modification in the relationships between you and the corporation and 
your on-going University research.‘ 


C. Summary 


In general, it can be concluded that universities responding to the 
survey have developed conflict of interest policies that address the faculty 
problems arising out of university-industry relationships. A key feature 
of most of the policies is reliance on disclosure as a mechanism to deal 
with conflicts. Perhaps this reflects a conclusion that disclosure will in- 
hibit the formation of inappropriate relationships at the outset. Or, it could 
be based on the theory that so long as the business relationship between 


a faculty member and an industrial sponsor has the informed consent of 
the university, the faculty member may proceed with confidence. In the 
final analysis, however, should policies based on disclosure actually reveal 
serious conflicts, the test of the effectiveness of such policies will be in 
the ability of institutions to use the information that is in their possession. 


ParT III-DELAY OF PUBLICATION POLICIES 
A. Background 


Delay of publication relates to the issue of openness. Exchange of ideas, 
including research results, is an integral part of increasing knowledge. 
Free communication also allows scholars and scientists to verify and 
critique research of others and lessen duplication of effort. Further, each 
faculty member relies on the freedom to select a research path regardless 
of whether it is likely to produce commercial success. 

The federal government has often asserted the sensitivity of research 
results for national security reasons and requested or required that it be 
embargoed. In the case of industry-sponsored research, the sponsor is in- 
terested in protecting the proprietary nature of the research and may not 
want competitors to have access to the information resulting from the spon- 
sored research. Within this context, sponsors of research sometimes re- 
quest restriction of openness. 





14 Cornell University, letter to a professor, March 1, 1984. 
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The opposing views about information are often a subject of negotia- 
tion in university-industry relations. Most frequently, the resolution is a 
contract provision which allows a specified delay of the publication of 
the research results in order to permit the sponsor to protect its interests 
by filling a patent application with th U.S. Patent Office. Patent rights 
are based on the premise that the owner of the rights should disclose the 
invention in exchange for the right to exclude others from using or 
manufacturing it. Thus, the end result of a patent is openness. 

In addition to patent rights, some universities allow a specified delay 
of publication to permit the sponsor to review the publication for pro- 
prietary data. Most frequently, proprietary data means information the 
sponsor supplied to the research enterprise which was not otherwise 
public. If the sponsor supplied that information to the researcher, it may 
be determined by the parties, in advance, that such information is not in- 
tended to be made available when the results of the research are published. 


B. Results of the Survey 


Forty-nine universities responding to the survey provided materials 
on delay of publication. Thirty-two universities have written policies 
stating the institution’s position on freedom to publish. Most of these 
statements were general admonitions that the university is committed to 


free publication and open dissemination of ideas. Some provide that delay 
in publication is permissible under specific circumstances, but that such 
delay may not be unreasonable. The length of time permitted for delay 
is rarely stated, but is determined on a case-by-case basis. For example: 


3. Publication. In order to fulfill our educational objectives, and with our 
status as a tax-exempt education institution, research at [the University] aims 
to serve a public rather than a private purpose. Results are disseminated 
broadly and on a non-discriminatory basis. Thus [the University] will not 
undertake studies whose results cannot be freely published. We will, 
however, recognize legitimate proprietary concerns of sponsors where ap- 
propriate. Publications may be deferred for an agreed upon limited period 
of time to protect patent rights, and sponsors may review our publications 
before release so that they are aware of the contents. On occasions where 
[the University] may have accepted a sponsor’s proprietary information as 
necessary background data for a research project, we will allow a publica- 
tion review in order to identify any inadvertent disclosure of data that, on 
a reasonable-efforts basis, we agreed to keep confidential.'5 


All of the institutions responding to the Clearinghouse request per- 
mit publication to be delayed. Appendix E summarizes the reasons for 
which the respondents will agree to delay publication. Overwhelmingly, 
the most common reasons given for permitting delay of publication were 
to permit the sponsor to review the proposed publication for patentable 
subject matter or confidential information and to permit the university or 





15 ‘‘Research Relationships with Industry,’’ Princeton University, p. 2. 
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the sponsor to file a patent application in the United States (and sometime 
abroad) to protect the sponsor’s interest in such subject matter. Nineteen 
universities specified patent review and filing as the only reason fo delay. 
Twenty-one institutions specified both patent review and filing and review 
for confidential information supplied by the sponsor. 

Delay of publication provisions tend to fall into three categories. Some 
merely state that the university will permit a delay. Others specify the 
total length of time that the university will delay. Others specify a two- 
tiered delay procedure involving a specified review period and a subse- 
quent delay for patent application preparation and filing. This last category 
may be subdividea based on when the delay may commence. Some 
calculate the delay from the time that the proposed publication is submitted 
to the sponsor regardless of when it would have been published. Others 
calculate the delay from the time that the proposed publication would have 
been published. Publication includes any presentation of the research 
results to the public. 

The following is an example of a publication provision in a contract 
between a respondent and an industrial sponsor: 


a. The University reserves the right, subject to the provisions of this 
Agreement, to use the results of all work provided by the University under 
this Agreement, including but not limited to, the results of tests and any raw 
data and statistical data generated therefrom, for its own teaching, research 
and publication purposes only. The University agrees, on behalf of itself and 
its employees, students, assistants or associates, not to cause said results to 
be knowingly used for any commercial purpose whatsoever except as authoriz- 
ed by Sponsor in writing. 

b. Any proposed publication by or on behalf of the University, its 
employees, students, assistants, or associates, involving work hereunder shall 
be submitted to Sponsor for review and comments at least ninety (90) days 
prior to submission for publication or presentation. At the end of ninety (90) 
days after said submission to Sponsor, the University shall be free to pro- 
ceed with publication. However, if Sponsor believes patentable subject mat- 
ter is inadvertently disclosed in any publication submitted for review, Spon- 
sor shall immediately identify such subject matter to University. University 
shall use its best efforts to promptly file or assist Sponsor to file a patent ap- 
plication covering such subject matter with the United States Patent and 
Trademark Office or through the Patent Cooperation Treaty prior to 
publication. ** 


The length of time that universities will delay publication varies among 
institutions and among arrangements within institutions. Among the 
respondents, the shortest delay was thirty days, the longest more than one 
year. Appendix F summarizes the time periods during which the 
respondents would delay publication. 





16 Sample publication contract clause, University of California at Los Angeles. 
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C. Summary 


In general, all respondents allow some form of delay of publication. 
Clearly, then, a reasonable delay is considered by institutions generally 
to be within the scope of free and open publication. Publication delay is 
confined to patent protection and pre-disclosed proprietary data, issues 
that are easily defined. Other types of intellectual property protection, such 
as trade secrets, do not appear in institutional policies as legitimate reasons 
for interfering with open dissemination of research results. 


Part IV—CONCLUSION 


All of the universities sampled in the Clearinghouse request have 
developed policies and practices relating to industry sponsored research. 
Whether particular policies are too narrow or too broad is a matter for each 
institution, and each interested person, to evaluate. The sample shows 
clearly that the issues relating to industry-sponsored research are being 
addressed by university administrations and faculties, and that generally, 
procedures are in place to provide adequate disclosure of the arrangements 
between universities and industry. 

The natural extension of the issues addressed in this report concerns 
the entrepreneurial activities of the university itself. Increasingly, univer- 
sities are establishing business entities to provide technology transfer and 
development services for the university. The Clearinghouse’s next survey, 
which is scheduled to commence in May, 1985, will focus on university 
entrepreneurial activities, as well as intellectual property policies. 

For further information or materials, contact: 

April Burke, Esq. 

The Clearinghouse on University-Industry Relations 
Association of American Universities 

Suite 730 

One Dupont Circle, N.W. 

Washington, D.C. 20036 
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March 20, 1984 


CLEARINGHOUSE ON UNIVERSITY- 
INDUSTRY RELATIONS 


This is a request for information about some specific university policies 
and practices in the area of university-industry relations. We would like 
to receive a response regarding your institution. The thoroughness of each 
response is crucial to the success of our effort. The purpose, simply stated, 
is to gather information about policies and practices affecting these rela- 
tionships and to make it available in ways that will improve the quality 
of decisions university officers make. 

Potential problems associated with university-industry research col- 
laborations have become a subject of concern among interested observers, 
including members of Congress and the press. The fear is that the univer- 
sities engaged in these arrangements may compromise the goals of free 
inquiry and open dissemination of ideas. 

In 1981, the AAU was asked by the Oversight Subcommittee of the 
House Committee on Science and Technology to develop ethical guidelines 
to govern university-industry collaborations. That request stated, ‘‘. . . the 
ethical dilemmas posed by the metamorphosis of our scientific research 
force from educators to entrepreneurs have not been resolved. Changes 
in research priorities, allocation of resources, faculty-student and faculty- 
university relationships, as well as diminishing scientific openness may 
soon be evolving from a shifting value system.”’ 

A committee on University-Industry Relations was formed by AAU 
to respond. That Committee determined that guidelines appeared un- 
nececessary; however, it did conclude that universities, industry, Con- 
gress, and the public would benefit greatly from the sharing of informa- 
tion regarding research collaborations. The responsibility for establishing 
a clearinghouse for such information has been undertaken by the AAU. 

Since the Clearinghouse was established in September, 1983, univer- 
sity administrators and industry managers have expressed a great deal of 
interest in information sharing. On November 28, 1983, the Advisory Com- 
mittee to the Clearinghouse met in Washington to recommend how best 
to address that interest. The Committee recommended that the Clear- 
inghouse request information from universities concerning activities with 
industrial sponsors of research, beginning with two specific problem areas: 
conflict of interest and delay of publication. 

This is the first request for information and it is confined to those two 
topics. We are interested in receiving written information concerning 
university policies and practices, including documentation of policy, such 
as statements, guidelines, and memoranda, and discussions and documen- 
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tation of practices, including contracts and other agreements. We are not 
requesting confidential information. If it is necessary to delete names, 
dates, dollar amounts, or other specific details from documents, we would 
be pleased to receive them in such form. We hope to receive information 
covering the breadth and variety of university activities in this area while 
including the details of specific arrangements. 

The following hypothetical examples may make clearer the kind of 
information we would like to get and the value that such information might 
have to university officers confronted with real cases. 

University A has a conflict of interest policy which states, in part, 
that faculty should avoid situations involving conflicts of interest such 
as financial dealings that are contrary to the University’s best interest or 
which may obligate the faculty member to take actions adverse to the 
University’s interest. Faculty member X, following extensive consulting 
arrangements with a small biotechnology company, is asked to join the 
company as a stock holding partner in order to head a new division in 
his area. X would only dedicate one day a week to the new company and 
would have the new division contract with him at the University to con- 
tinue to do research. He notifies his department chairman of his desire 
to accept the offer, assuring him that the University’s interests, including 
the selection of research topics and the learning experience of graduate 
students, would not be compromised. 

What information about other universities’ experiences in similar situa- 
tions would you like to know to help you resolve University A’s situa- 
tion? For example: 

1. Conflict of interest policies. 

2. Faculty contracts with industrial sponsors. 

3. How similar matters were resolved, including procedures 

followed by other universities. 

Corporation A and University Y are negotiating a contract under which 
the university would receive $10 million over 5 years to conduct basic 
research in the area of X. The Corporation will be entitled to an exclusive 
license to develop patents owned by the university for products or pro- 
cesses developed under the project, but has asked for very restrictive ac- 
cess and publication measures to be imposed by the university in order 
to protect possible proprietary rights. As part of those restrictive measures, 
no faculty member or graduate student involved in research on the pro- 
ject may publish the results of the research without first submitting the 
proposed publication to the Company for review. The Company is re- 
questing 120 days to determine whether the publication would reveal any 
patentable product or process, and a subsequent 120 days to file a patent 
application. The University has no stated policy concerning delay of 
publication; however, it has never agreed to delay publication for more 
than 90 days in the past. 

What information about other universities’ experiences in similar situa- 
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tions would you like to know to help you resolve University Y’s situa- 
tion? For example: 

1. Contracts with delay provisions. 

2. Restrictive measures requested by companies. 

3. How similar matters were resolved, and whether their resolu- 

tion treated faculty members differently than graduate students. 

We know we are asking your institution to undertake a significant 
task in responding to this request. We are convinced that it will be in the 
university community’s best interest to share this information. It is im- 
portant to demonstrate to those who are concerned about university in- 
teraction with industry that universities are addressing the legal and ethical 
problems of entering into business relationships to perform research. We 
hope your institution can assist in this effort. 

All responses should be received at AAU by June 1, 1984. Please direct 
any inquiries and responses to: 
April Lewis Burke, Esq. 
Director of the Clearinghouse on University-Industry Relations 
Association of American Universities 
One Dupont Circle, N.W., Suite 730 
Washington, D.C. 20036 
202-466-5030 

Please let us know the name, address, and phone number of any 
member of the university’s staff who will be assisting with this request. 

Thank you. 
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APPENDIX B 
DATES OF MOsT RECENT REViSION OF CONFLICT 
POLICIES AT RESPONDENT UNIVERSITIES 


No date provided 

University of Maryland 
Northwestern University 
University of Pittsburgh 
University of Rochester 
University of Southern California 
Yale University 


1982-1984 

California Institute of Technology 
University of California, Berkeley 
University of California, Los Angeles 
University of Chicago 

University of Colorado 

Columbia University 

Duke University 

Georgia Tech University 

Harvard University 

The Johns Hopkins University 
University of Michigan 
University of Missouri 
University of Nebraska 

New York University 

University of North Carolina 
University of Pennsylvania 
Purdue University 

Rensselaer Polytechnic Institute 
Rockefeller University 

Stanford University 

University of Texas 

University of Virginia 

University of Wisconsin 


1979-1981 

Brown University 

Case Western Reserve University 

The Catholic University of America 

Indiana University 

Iowa State Unviersity 

University of Kansas 

Massachusetts Institute of Technology 

Ohio State University 

The State University of New Jersey, Rutgers 
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University of Utah 
Washington University 


1970-1979 

Cornell University 
Pennsylvania State University 
Princeton University 

Tulane University 

University of Washington 


1960-69 
Vanderbilt University 
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APPENDIX C 
PRINCIPAL TERMS OF CONFLICT OF INTEREST POLICIES AT 
RESPONDENT UNIVERSITIES 


No written conflict of interest policy provided 
Carnegie-Mellon University 

University of Massachusetts 

University of Minnesota 

University of Oregon 

Syracuse University 


General statement 
University of Maryland 


Faculty-initiated disclosure of outside professional activitiers or disclosure 
required only of equity interest involved 
California Institute of Technology 
University of Colorado 

Cornell University 

Indiana University 

The Johns Hopkins University 
University of Missouri 

University of Nebraska 

New York University 

Ohio State University 

Rensselaer Polytechnic Institute 
Pennsylvania State University 
Purdue University 

Rockefeller University 

Stanford University 

University of Texas 

Tulane University 

University of Utah 

Washington University 

Yale University 


University-initiated disclosure or annual disclosure or approval required 
to undertake sponsored research activity 
Brown University 

University of California, Berkeley 
University of California, Los Angeles 
Case Western Reserve University 

The Catholic University of America 
University of Chicago 

Columbia University 

Duke University 

Georgia Institute of Technology 

Harvard University 
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Iowa State University 

University of Kansas 

Massachusetts Institute of Technology 
University of Michigan 

University of North Carolina 
Northwestern University 

University of Pennsylvania 

University of Pittsburgh 

Princeton University 

University of Rochester 

The State University of New Jersey, Rutgers 
University of Southern California 
Vanderbilt University 

University of Virginia 

University of Washington 

University of Wisconsin 


APPENDIX D 
RESPONDENTS HAVING EQUITY INTEREST PROVISIONS IN CONFLICT 
OF INTEREST POLICIES 


The State University of New Jersey, Rutgers 
Syracuse University 
University of Texas 

Tulane University 

University of Utah 

University of Washington 
Yale University 

University of Wisconsin 
Columbia University 

Corne:l University (letter to faculty) 
Purdue University 

Rockefeller University 

Duke University 

Harvard University 

The Johns Hopkins University 
University of Michigan 
University of Nebraska 

New York University 
University of North Carolina 
University of Pennsylvania 
University of Virginia 
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APPENDIX E 
REASONS GIVEN BY RESPONDENT UNIVERSITIES FOR 
PERMISSIBLE DELAY OF PUBLICATION 


Review for disclosure of patentable subject matter and filing of patent 
application 

Brown University 

California Institute of Technology 
University of Colorado 

Georgia Institute of Technology 
Harvard University 

Indiana University 

Iowa State University 
University of Maryland 
University of Minnesota 
University of Nebraska 
University of North Carolina 
Ohio State University 
University of Pittsburgh 
University of Rochester 
Syracuse University 

University of Texas 

Tulane University 

University of Virginia 

Yale University 


Review for disclosure of confidential information 
University of Utah 
University of Wisconsin 


Review for disclosure of confidential information or patentable subject mat- 
ter and filing of patent application 

. Case Western Reserve University 

The Catholic University of America 
Columbia University 

Cornell University 

Duke University 

Massachusetts Institute of Technology 
University of Michigan 

New York University 

Northwestern University 

University of Oregon 

University of Pennsylvania 
Pennsylvania State University 
Princeton University 

Purdue University 

Rensselaer Polytechnic Institute 
University of Rochester 
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The State University of New Jersey, Rutgers 
University of Southern California 

Stanford University 

University of Washington 

Washington University 


Review for confidential information and sponsor approval 
Carnegie-Mellon University 


Review for comment, patentable subject matter and confidential 
information 
University of California, Los Angeles 


Comment and patent filing 
University of California, Berkeley 


Review and deletion of sensitive information 
Vanderbilt University 


Reason not stated 
University of Chicago 
University of Maryland 
University of Missouri 
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APPENDIX F 
LENGTH OF TIME PERMITTED BY RESPONDENT 
UNIVERSITIES FOR DELAY OF PUBLICATION* 


30-45 Days 
Rockefeller University 
Yale University 


60-90 Days 

California Institute of Technology 
University of Chicago 

Columbia University 

Duke University 

Georgia Institute of Technology 
Massachusetts Institute of Technology 
New York University 

Princeton University 

University of Rochester 
University of Southern California 
Stanford University 

University of Texas 

Vanderbilt University 

University of Wisconsin 


91-120 Days 

University of California, Los Angeles 
Cornell University 

University of Michigan 
Northwestern University 

University of Oregon 

University of Washington 
Washington University 


121-365 Days 

Brown University 

Case Western Reserve University 
University of Colorado 

Indiana University 

University of Kansas 
University of Maryland 
University of Minnesota 
University of Nebraska 
University of North Carolina 
Ohio State University 
University of Pennsylvania 
University of Pittsburgh 
Purdue University 

Rensselaer Polytechnic Institute 
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The State University of New Jersey, Rutgers 
Syracuse University 

Tulane University 

University of Utah 

University of Virginia 

More Than 365 Days 

Carnegie-Mellon University 


Other 
1. ‘‘short period’’ 
—California Institute of Technology 
—University of California, Berkeley 
2. ‘‘long enough for sponsor to protect their patent application”’ 
—The Catholic University of America 
3. ‘‘will not delay publication significantly”’ 
—Harvard University 
4. “‘limited time’’ 
—lIowa State University 
*Each institution is placed in the category reflecting the longest delay 
possible, as described in their response. If an institution stated that it 
typically delays for ‘‘x days, or longer,’’ such institution was placed in 
the next longest delay category following x. 








THE CATALOG IN THE COURTROOM: 
FROM SHIELD TO SWORD? 


*DAVID DAVENPORT 


My first month on the job as a university general counsel found me 
examining a familiar document in a new setting and a different way. As 
a student years before, I had passed several hours in my dorm room perus- 
ing the thick listing of courses in the college catalog (in fact, it was called 
Courses and Degrees). As a faculty member only months before, my main 
interests in the booklet, after the faculty profile section of course, were 
the beautiful photos and messages about the school itself. A quick look 
at the shortened listing of courses in the back of the catalog reassured me 
that the subjects I taught were still being offered. 

As a new university counsel, I was already in the courtroom with the 
catalog, looking not at the pictures in the front or the listing of courses 
in the back, but at the many pages of promises, representations and legal 
statements in between. And my concern was not recruiting students or 
choosing classes with the document, but rather convincing a jury of twelve 
laymen that the University’s understanding of the catalog, and not that 
of thirteen former students, was legally correct. 


I, CHANGING ROLE OF THE CATALOG 


In a sense, this changing personal experience with the catalog parallels 
the evolving nature and role of the document itself. Originally a college 
or university catalog was simply what the term connotes, a list.’ In this 
case, the list was usually of courses and degrees, with perhaps a few items 
of other information and a sturdy statement about the school’s mission.” 
As one commentator noted, the style of these early catalogs was such that 
they ‘‘were not respectable unless they were dull, set in type so miniscule 
that it was unreadable—and organized in such an arcane way as to defy 
deciphering.’’? Such listings were hardly the stuff of which lawsuits were 
made. 





* B.A., Stanford University, 1972; J.D., University of Kansas, 1977; President, Pep- 
perdine University. 


1 N. WEBSTER, WEBSTER’S NEW UNIVERSAL UNABRIDGED DictTIoNaRY (2d ed. 1983). 


2 Bode, The College Catalogue as a Work of Art, 26 CHRON. OF HIGHER EDUC. June 15, 
1983, at 64. 


3 Harper, Catalogs and the Law, 49 CoMMUNITY & Jr. C.J. 3 (1978). 
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As courts began to develop the concept that the relationship between 
a university and its students is contractual in nature,* and that the catalog 
is a significant part of the legal agreement,’ additional information was 
included in the document. As an information piece, the typical catalog 
soon contained policies and procedures concerning admissions, financial 
aid, registration and academic and disciplinary matters.* Some schools, 
recognizing the potential for litigation based on the catalog, also added 
legal notices and disclaimers in an effort to shield the university from 
liability.” 

The advent of the advertising age added yet another dimension to this 
multipurpose volume. With a few pictures and slick presentation of 
material, the catalog also became a significant tool for recruiting new 
students.* This description of catalogs as advertising pieces rings all too 
true: 


They contained profusions of enconiums on the goodness of the institutions, 
their high objectives, the profundity of their professors. There were pictures 
of attractive young men and women tripping through campus scenes or engag- 
ing in lively activity on the gridiron and the tennis courts. Occasionally, 
a bespectacled youth was shown in reflective contemplation in a corner of 
the library.® 


The style of writing was changd as universities saw the need to draft a 


booklet that would reach an audience of seventeen and eighteen year olds 
with an attractive and comprehensible message.'° Now it is routine for 
colleges to receive requests from prospective students for a catalog, and 
a recent survey concluded that approximately two-thirds of the colleges 
use the catalog as a recruiting tool.‘ With declining enrollments and pro- 
jections of a smaller pool of prospective students, schools can be expected 
to expand the advertising use of the catalog.12 


The federal government adopted legislation and regulations that added 
to the catalog the element of legal disclosure. In 1976, Congress amended 
the Higher Education Resources and Student Assistance Act of 1965, re- 





4 See infra note 54. 

5 See infra note 54. 

® Peterson, Legal Responsibilities and Contractal Obligations Imposed on a Univers- 
ity by Its Catalog, 56 C. & J. 254 (1981). 

7 See infra text accompanying notes 181-85. 

® See Bode, supra note 2, at 64; Harper, supra note 3, at 3; Messer, AACRAO 1982 
Catalogs/Bulletins Survey, 58 C. & U. 205 (1983); Peterson, supra note 6, at 260; Slocum, 
Jargon and Double-Talk in College Catalogs, 50 CoMMUNITY & Jr. C.J. 22 (1979-80). 

8 Harper, supra note 3, at 3. 

10 Slocum, supra note 8, at 22. 

11 Messer, supra note 8, at 205-06. 


12 Bender, Can Your Catalogue Stand the Test of FTC Guidelines?, 57 PHI DELTA Kap- 
PAN 266 (1975). 
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quiring that institutions participating in federal aid programs make cer- 
tain information available to all prospective or currently enrolled students 
through appropriate publications and mailings.1* This requirement, fre- 
quently satisfied through disclosure in the college catalog, calls for 
dissemination of financial assistance information, cost of attendance, re- 
fund policies, a description of academic programs, special provisions for 
handicapped students and other specified information.‘* Various 
statements are also required by law to be included in the catalog concern- 
ing veterans’ benefits, non-discrimination, privacy, etc.15 The Family 
Education and Privacy Rights Act of 1974 (the Buckley Amendment) also 
requires the publication of a university policy on confidentiality of records 
in the catalog.*6 

The age of consumerism brings the evolution of the university catalog 
forward to the 1980s. Even though the catalog has for some time been 
viewed as a legal contract,!” neither the consumers nor the courts have 
historically pressed the full panoply of consumer rights and remedies. *® 
Several factors combine to suggest, however, increased use of the catalog 
as a consumer document. The consumer movement as a whole has brought 
many changes to student attitudes about the university. Particularly as costs 
increase, students are more likely to view their college education as a finan- 
cial investment requiring a more careful and business-like analysis. Stu- 
dent activism of the 1960s and 1970s, along with the fiscal austerity of 
the 1980s, are also key factors.2° The changing enrollment climate must 
also be considered: 


Where students in the sixties competed for places, schools now compete for 
students, with the result that students may indeed see themselves as con- 
sumers courted by dispensers of rival educational products. As informed 
consumers, they may read catalogues and digest their promises before 
reaching a decision; they are more sensitive to the possibility of misrepresen- 
tation than an earlier student generation, grateful for admission, was likely 
to be.21 


These changes in environmental and attitudinal factors have already led 
to new legal roles for the catalog. As one observer recently noted, ‘‘the 





13 20 U.S.C. § 1001-1146 (1982). 

14 20 U.S.C. § 1092 (1982). 

18 FED. INTERAGENCY COMM. ON EDUC., KEEPING YOUR SCHOOL OR COLLEGE CATALOG IN Com- 
PLIANCE WITH FEDERAL LAWS AND REGULATIONS 1-14 (1978). 

16 20 U.S.C. § 1232g (1982). 

17 See infra note 54. 

18 See infra text accompanying notes 55-62. 

19 Ray, Toward Contractual Rights for College Students, 10 J. L. & Epuc. 163, 185 
(1981). 

20 Sullivan, Litigation and the College Catalogue: ‘‘Caveat Emptor’’ Reinterpreted, 10 
NOLpPeE Scu. L.J. 128 (1982). 

21 Ray, supra note 19, at 185. 





204 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 12, No. 2 


college catalogue, which once served to insulate and protect the higher 
education institution, may soon become a club wielded against it.’’2? 


Il. THE CATALOG AND MISREPRESENTATION 


The traditional legal remedy for a student who felt his contractual 
rights, as defined by the catalog, had been violated has been an action 
for breach of contract.2 Recent cases suggest, however, that other remedies, 
including recovery for misrepresentation or action based upon violation 
of a statute,2* may also be available. 

A common law action for misrepresentation requires a plaintiff to plead 
and prove (1) a false statement of material fact; (2) known by the defen- 
dant to be false, or uttered with reckless disregard for the truth or falsity 
of the statement (scienter); (3) upon which the plaintiff reasonably relies; 
(4) resulting in damage to the plaintiff.25 Historically, an action for 
misrepresentation based upon a statement in a catalog would have been 
unlikely to succeed because of the difficulty of establishing the scienter 
requirement. With the increased use of catalogs as tools for recruiting new 
students,2 and the increasingly hard sell advertising approach some 
schools have followed,?’ an action for common law fraud or misrepresent- 
ation based upon statements or omissions in the university catalog now 
becomes more likely. 

The recent case of Idrees v. American University of the Caribbean?® 
illustrates some of the possibilities. In Idrees, the student plaintiff alleged 
that American University of the Caribbean (AUC) had materially 
misrepresented both the facilities and the faculty of the school.2* The court 
concluded that there were misrepresentations in the catalog concerning 
available facilities, equipment and faculty, and that these were material 
factors in inducing the plaintiff to enroll in the school.*° The misrepre- 
sentations included not only verbal misstatements, but the misleading 
placement of a photograph suggesting a relationship between AUC and 
a hospital when, in fact, no such affiliation existed.*1 The court rejected 
the University’s argument that the photo was merely there for decorative 
purposes, like other photographs of the general area.>? 





Sullivan, supra note 20, at 129. 

See infra text accompanying notes 53-226. 

See infra text accompanying notes 46-51. 

W. Prosser, HANDBOOK OF THE LAW OF TorTs (4th ed. 1971); RESTATEMENT (SECOND) OF 
Torts § 525 (1977). 

26 See supra note 8. 

See Bender, supra note 12. 

Idrees v. American Univ. of the Caribbean, 546 F. Supp. 1342 (S.D.N.Y. 1982). 

Id. at 1343. 

Id. at 1348-49. 

Id. at 1349-50. 

Id. at 1347. 
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The primary argument in Idrees focused on the difficult element of 
scienter. The University claimed that the information in the bulletin was 
correct when prepared, but that subsequent developments beyond the 
school’s control rendered some of the information inaccurate.** The court 
held, however, that AUC had a duty to advise incoming students of the 
changed circumstances which could affect their decision to attend.*4 
Failure to disclose detrimental changes, particularly where the informa- 
tion was peculiarly within the knowledge of the representer and upon 
which it knows the other party will rely, is a misrepresentation which 
constitutes recklessness, if not active concealment.*5 The plaintiff was 
awarded damages, pursuant to New York law governing fraud, for actual 
pecuniary loss, including tuition, fees and air fare.%¢ 

A few other recent cases have awarded damages on a deception or 
misrepresentation theory. In Speier v. Webster College,3” for example, 
former students successfully sued the school in a deceptive trade practice 
case based upon misrepresentation.** Again the damages awarded were 
broader than breach of contract remedies might be, including recovery for 
tuition, books and travel costs.3* In addition, under Texas statute, these 
actual damages were trebled!4° Similarly in Dizick v. Umpque: Commun- 
ity College,*1 the court remanded a case for further action under the Oregon 
Tort Claims Act where representations made orally and statements printed 
in the catalog were alleged to be false.*? In this case, the lower court was 
instructed to consider lost wages of the plaintiff as an element of damages.** 

Several special concerns arise from these recent misrepresentation 
cases. Universities need to be aware that puffing their product may be ac- 
tionable in tort as well as contract law.** This opens up greater (and more 
expensive) remedies and may attract additional litigation. The duty to ad- 
vise students of incorrect information or new developments implied by 
Idrees is also a concern. Although apparently limited by the facts of that 
case to major changes peculiarly within the knowledge of the university, 
and upon which it knew the other party would rely, this duty encourages 





33 Td. at 1349. 

34 Id. 

35 Id. at 1349-50. 

36 Td. at 1350. 

37 Speier v. Webster College, 616 S.W.2d 617 (Tex. 1981). 


38 

39 

40 Id. 

“1 Dizick v. Umpqua Community College, 287 Or. 303, 599 P.2d 444 (1979). 
42 Id. 

43 Id. at 312, 599 P.2d at 449. 


44 See, e.g., Stad v. Grace Downs Model and Air Career School, 65 Misc. 2d 1095, 
319 N.Y.S.2d 918 (N.Y. Civ. Ct. 1971). 
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a more aggressive follow-up on erroneous information in a catalog. It may 
also raise further questions about the legal validity of a catalog provision 
stating that the university reserves the right to change its programs.*s 


Ill. THE CATALOG AND VIOLATION JF STATUTE 


In addition to actions for violation of statutes for fraud,** at least a 
few cases have examined school catalogs in light of other civil and criminal 
statutes. Although the cases to date have involved proprietary schools, 
the statutes might well be applied to nonprofit universities.*” For example, 
in State v. Jost, the school was convicted of the criminal offense of the 
false advertising based on misrepresentations of various programs and per- 
sonnel in its written material.4® In Thomas v. French,®° a private 
cosmetology school was found to have violated the Consumer Protection 
Act of the State of Washington.** To establish the violation, the plaintiffs, 
former students, successfully proved that certain representations by the 
school were unfair and deceptive, within the sphere of trade or commerce 
and had an impact on the public interest.52 


IV. THE CATALOG AND BREACH OF CONTRACT 


A university’s primary legal liability for statements made in its catalog 
is for breach of contract. Beginning in the 1890’s,5? courts have held that 
the relationship between a college and its students is fundamentally a con- 


tractual one and that the school’s catalog is the main document setting 
forth the terms of the legal contract5+. This relationship and, therefore, 





45 See infra text accompanying notes 181-185, regarding such reservation of rights 
clauses generally. ; 

46 Some actions for misrepresentation are brought under a state statute. See, e.g., Dizick, 
287 Or. 303, 599 P.2d 444. 

47 It is not unusual for theories of consumer complaints to develop against profit-making 
proprietary schools and later be raised against ‘‘traditional’’ nonprofit universities. See Semas, 
“‘Consumer’’ Suits, 11 CHRON. OF HIGHER EDuCc., Nov. 24, 1975, at 1. 

48 State v. Jost, 127 Vt. 120, 241 A.2d 316 (1968). 

49 Id. at 122, 241-A.2d at 318. 

50 Thomas v. French, 30 Wash. App. 811, 638 P.2d 613 (1981). rev’d on other grounds, 
99 Wash. 2d 95, 659 P.2d 1097 (1983). 

51 Id. at 812, 638 P.2d at 615. 

52 Id. at 815-16, 638 P.2d at 616-17. 

53 People ex rel. Cecil v. Bellevue Hosp. Medical College, 14 N.Y.S. 490 (N.Y. Sup. 
Ct.), aff'd, 128 N.Y. 621, 28 N.E. 253 (1891). 

54 Peretti v. Montana, 464 F. Supp. 784, 786-87 (D. Mont. 1979), rev’d on other grounds, 
661 F.2d 756 (9th Cir. 1981); Zumbrun v. University of S. Cal., 25 Cal. App. 3d 1, 10, 101 
Cal. Rptr. 499, 504 (Cal. Ct. App. 1972); Basch v. George Washington Univ., 370 A.2d 1364, 
1366 (D.C. 1977); Eisele v. Ayers, 63 Ill. App. 3d 1039, 1043, 381 N.E.2d 21, 25 (1978). 
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See, e.g., Nordin, The Contract to Educate: Toward a More Workable Theory of the Student- 
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this contract have increasingly formed the basis for litigation between 
students and the university. 

An action for breach of the catalog contract does not parallel a typical 
action for breach of a commercial contract in every respect. This is no doubt 
true because the catalog itself is not viewed as a traditional business con- 
tract and, therefore, the student-university relationship is not seen primar- 
ily as a commercial agreement. Courts have expressed the distinctive treat- 
ment accorded breach of catalog contract cases by pointing out that all 
the elements of contract law are not ‘‘rigidly applied’’ in such cases.55 
The Tenth Circuit Court of Appeals described the approach as follows: 
‘It is apparent that some elements of the law of contracts are used and 
should be used in the analysis of the relationship between plaintiff and 
the University. . . . This does not mean that ‘contract law’ must be rigidly 
applied in all its aspects. . . .’’5* The courts’ willingness to provide special 
treatment for the student-university contract results from the view that uni- 
versities must be accorded greater flexibility in dealing with academic 
matters.57 

The failure to apply normal contract law principles to the catalog con- 
tract has been criticized from several perspectives. For one thing, courts 
rarely address the specific and obvious question of which contract stan- 
dards apply and which do not.®* As a result, one court has described the 
law in this area as a ‘‘patchwork”’ of holdings.5* Advocates of the student- 
consumer point of view argue that this flexible approach is actually a way 
to remove protections for the students and shield the university. For ex- 
ample, one commentator described a decision in this area as holding that 
‘‘the contract is binding as written and altered on one party—the student— 
but not on the other.’’®° Another author observed: 


The problem for students who have attempted to sue their schools for breach 
of contract has been not only that the terms of the contract are unilaterally 
written by the university but also that courts have been significantly more 





University Relationship, 8 J. CoLL. & U. L., 141, 142-45 (1980-82); Ray, supra note 19, at 
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56 Slaughter, 514 F.2d at 626 (1975). 
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59 Neel, 435 N.E.2d at 611. 
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reluctant to apply a strict contract theory when such application would lead 
to an award of relief to students. Frequently when a close contract analysis 
has led to the conclusion that a court should step in to provide students 
with relief due to a breach of agreement by the college, judges have backed 
off from their enthusiastic endorsement of contract law as the basis of the 
student-school relationship.** 


Still another commentator examined these cases and concluded: ‘‘Once 
the court has seized upon the contract analogy, it acts as if it were driven 
to finding for the college.’’*? Perhaps clearer conclusions can be drawn 
about the catalog breach of contract action by analyzing the contract itself, 
how courts interpret it, how it is breached and appropriate remedies. 


A. What Constitutes the Contract? 


Although it is not generally labeled as a contract and the parties do 
not sign it, the catalog is widely considered the central document in the 
university-student contractual relationship.** Students will be held to con- 
structive knowledge of the contents of this contractual document.** The 
catalog does not, however, stand alone as the entire contract, and various 
means of supplementing or altering the catalog contract may exist. 

Courts have routinely held that official documents and policies 
published by the university may join the catalog as part of the contract. 
For example, academic requirements in a student information booklet®, 
and manuals and procedures documents®* have been held to supplement 
the standards of the main catalog and become a part of the contract. Dorm- 
itory contracts, registration forms, admission applications and similar 
documents may all contain further contract terms.*’ 

Additional terms may also be implied by a court as part of the catalog 
agreement. In jurisdictions that imply a covenant of good faith and fair 
dealing between parties to a contract, such a term will be implied as part 
of the university-student agreement.** A court may also hold that certain 





61 See J. STARK, THE MANY FACES OF EDUCATIONAL CONSUMERISM 108 (1977). 

62 Comment, Private Government on the Campus—Judicial Review of University Ex- 
pulsions, 72 YALE L.J. 1362, 1377 (1963). 

63 See supra note 54. 

64 Auser v. Cornell Univ., 71 Misc. 2d 1084, 1088, 337 N.Y.S.2d 878, 882 (1972); An- 
thony v. Syracuse Univ., 224 A.D. 487, 490, 231 N.Y.S. 435, 439 (1928). But see Drucker 
v. New York Univ., 59 Misc. 2d 789, 790, 300 N.Y.S.2d 749, 751 (N.Y. Sup. Ct. 1969), 
aff'd 308 N.Y.S.2d 644 (N.Y. App. Div. 1970). 

65 Balogun v. Cornell Univ., 70 Misc. 2d 474, 476, 333 N.Y.S.2d 838, 841 (N.Y. Sup. 
Ct. 1971). 

66 Ross v. Pennsylvania State Univ., 445 F. Supp. 147, 150 (M.D. Pa. 1978). 

67 See Note, Contract Law and the Student-University Relationship, 48 IND. L.J. 253, 
258 (1973). 

68 See, e.g., Napolitano v. Trustees of Princeton Univ., 186 N.J. Super. 548, 453 A.2d 
263, 283 (N.J. Super. Ct. App. Div. 1982). 
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statements expressly included in the catalog imply additional terms.*® Add- 
ing terms to the contract by implication is an area where courts have 
generally moved with great caution. In Silver v. Queens College of City 
University,”° the court found the published catalog and materials to be 
complete and unambiguous, and therefore declined to imply a condition 
requested by the college to correct tuition charges in light of late budgetary 
developments.’: In refusing to add implied terms, the court noted: ‘“The 
Court has neither the intuition nor the power to correct any legislative 
or administrative shortcomings or delays, if there be any, in budgetary 
allotments and the existence of such a condition cannot be implied in the 
contract which is complete in all its other terms.’’”? Such cases, when 
coupled with the judicial pattern of reserving flexibility for universities 
in drafting and interpreting their catalogs, suggest a restrictive view of 
adding implied terms to the catalog agreement. 

Whether and when oral statements may modify or supplement the 
catalog present the most difficult questions about the composition of the 
contract. Oral statements will frequently, by their very nature, be too vague 
or indefinite to rise to the level of a contractual statement made in a catalog. 
A student who was not meeting academic standards was told not to worry, 
that everything would be done to assist him.” This was held to be too 
vague and indefinite to create a binding contract and the normal academic 
policies published in the catalog were applied.”* A classic case in this 
regard was the Columbia University student who argued creatively that 
general statements made in building inscriptions and addresses by Uni- 
versity officials should be placed alongside the representations of the 
catalog as part of the contract, a claim the court rejected.’5 

Of even greater difficulty are oral statements that conflict with the 
catalog. Here courts have been willing to apply the doctrine of equitable 
estoppel when a student justifiably relies on such a statement. Where a 
student is given permission by appropriate officials to take courses in a 
particular manner, the school is estopped from asserting later that the 
courses should have been taken in a different manner.’¢ 





69° See, e.g., Stad, 65 Misc. 2d at 1099, 319 N.Y.S.2d at 921 (written statements, in- 
cluding claim that students may “‘rest easy’’ about their future in the field, implied guarantee 
that entitled students to free placement for employment). 
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7 Id. 

72 Id. at 187, 311 N.Y.S.2d at 314. 

73 Abrams v. Illinois College of Podiatric Medicine, 77 Ill. App. 3d, 471, 476, 395 
N.E.2d 1061, 1064 (1979). 

74 Id. at 476, 395 N.E.2d at 1055. 
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Although the catalog is the primary contract document,’ courts have 
not agreed on which catalog, the one under which the student was first 
admitted or a later edition in effect at the time a contract question arose, 
is applicable in a breach of contract action. A very early case, Niedermeyer 
v. Curators of University of Missouri,’* established the position that when 
students enroll under the terms of a particular catalog, their rights ‘‘thereby 
become fixed’’ and cannot be altered by publication of the next year’s 
catalog.”® In this case, the University had not included a statement in its 
catalog reserving the right to change any terms, a provision that later 
became a standard part of most catalogs.*® It is not clear whether the court 
meant to imply that a single contract was formed for the life of the stu- 
dent’s enrollment at the school, or whether a contract was formed for the 
first year with the student possessing an option, supported by the con- 
sideration of his first year’s tuition, to renew it in subsequent years.*1 

More recent cases have held that when the university publishes a new 
catalog, it applies to students who enrolled under the terms of an earlier 
catalog as well as to new students. Changes may be made in the catalog 
since these courts take the position that the university and its students 
enter an entirely new contract each semester. Thus in Abbariao v. Hamline 
University,*? a law student who complained about not receiving tutorial 
seminars described in the catalog under which he first enrolled could not 
recover because the provision was not included in the new contract ap- 
plicable to the current year.** Students in Eisele v. Ayers** attempted to 
avoid the tuition increase set forth in a new catalog by arguing that the 
original catalog contract had been partly performed.* In rejecting this in- 
terpretation of the contract, the court stated: 





419, 318 N.E.2d 608 (1974); Blank v. Board of Higher Educ., 51 Misc. 2d 724, 273 N.Y.S.2d 
796 (N.Y. Sup. Ct. 1966). See also Olsson v. Board of Higher Educ., 49 N.Y.2d 408, 402 
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estoppel to the facts presented, it recognized that it would be a proper remedy when ‘‘a 
student has fulfilled all of the academic requirements for graduation, but has neglected some 
technical prerequisite upon the assurances of a faculty member.’’ Id. at 415, 402 N.E.2d 
at 1151, 426 N.Y.S.2d at 252. 

77 See supra note 54. 

78 Niedermeyer v. Curators of Univ. of Mo., 61 Mo. App. 654 (1895). 
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This argument is based upon the premise that both sides entered into a four- 
year contract when plaintiffs enrolled at Northwestern. Such is not the case. 
The contract is renewable on a semester to semester basis. . . . Plaintiffs do 
not suggest that their initial enrollment at Northwestern obligated them to 
pay tuition for four years, regardless of whether they completed their 
studies.** 


Conclusions are difficult to draw in this area. It would appear that 
a provision in the catalog reserving the right to make changes, combined 
with the notion that a new contract is made each semester, would generally 
point to the conclusion that a current catalog, rather than the one of first 
enrollment, constitutes the contract. Clearly, however, where a catalog 
expressly permits a student to graduate on the terms of the catalog of enroll- 
ment, changes made in subsequent catalogs will not be applicable.*” 


B. How Do Courts Interpret the Catalog Contract? 


It is through the interpretation of the catalog that courts have, over 
time, defined when a university will be held liable for breach of that con- 
tract. The standards of interpretation applied to the catalog also clarify 
the distinction between an action for breach of a university catalog from 
an action for breach of an ordinary commercial contract. Although no 
uniform guidelines for interpretation of catalogs have been developed, cer- 
tain trends have emerged. 

Many standard rules of contract interpretation have, of course, been 
applied to the college catalog. The document is to be interpreted as a whole, 
with the wording of a particular provision to be understood in light of 
the entire document.** Words are to be given their plain, common 
meaning.*® If the school consistently fails to enforce certain provisions 
of the catalog, the doctrine of waiver may be applied to prevent the univers- 
ity from further reliance on these sections. 

The perceived need to accord the university greater flexibility than 
the ordinary business entity in a commercial contract has, however, 
resulted in important variations from ordinary principles of 
interpretation.*! One example is the general reluctance of courts to classify 
the catalog a contract of adhesion and construe its terms against the draft- 
ing party. A case could certainly be made that a university catalog, drafted 
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*7 University of Tex. Health Science Center v. Babb, 646 S.W.2d 502 (Tex. Civ. App. 
1982). 


88 Jansen, 440 F. Supp. at 1062; Basch, 370 A.2d at 1367. 
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®1 See supra text accompanying notes 55-62. 
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by one party with no opportunity for bargaining or modification, and con- 
taining pages of fine print and legal provisions, is an adhesion contract.®? 
Indeed, the Eighth Circuit recently held as much and stated: ‘‘Where, as 
here, the contract is a printed form prepared by one party, and adhered 
to by another who has little or no bargaining power, ambiguities must' 
be construed against the drafting party.’’®* This has not been the general 
approach, however.** Whether based on the premise that students can 
choose not to attend a particular college,®* or because the catalog does 
not take unfair advantage of the student®*, or based on the general univers- 
ity need for flexibility in interpretation of the catalog,®’ this doctrine has 
not been widely applied.** 


Courts have also declined to apply the doctrine of unconscionability 
to provisions of the catalog. This concept, which is also used in commer- 
cial cases where there is imbalance in the bargaining power of the parties, 
may lead a court to invalidate a provision of the contract or an entire 
agreement.®® One could argue that at least two broad provisions contained 
in many university catalogs could be subject to an unconscionability at- 
tack. One is the broad authority to expel students from the university. 
Although other means of limiting or ameliorating the impact of such pro- 
visions have been applied, unconscionability or adhesion principles have 
not generally been utilized.1°° The other broad provision is the reserva- 
tion of rights clause, purporting to allow the university to change the 
catalog as it sees fit.1°1 Such language has been compared to the broad 
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disclaimers printed on the back of the garage claim tickets.1°? These pro- 
visions have generally been upheld,'® at least where they are not exer- 
cised in such a way as to suggest bad faith or malice.’ 

Other examples of commercial contract principles of interpretation 
not applied to the college catalog can be cited. Students could not apply 
the canon ‘‘expressio unis est exclusio alterius’’ to a policy because it 
would ‘‘tie the hands of university officials.’’*°5 A so-called ‘“‘minimal 
departure’ from the course of study in the catalog may not be the basis 
for a cause of action by a student.'°* A unilateral change in the provisions 
of the contract may even be permitted as an exercise of educational respon- 
sibility of the university.1°7 

In recognition of the fact that a university catalog serves many pur- 
poses, from recruiting new students to serving legal notice,’°* courts have 
been careful in interpreting the document to distinguish between portions 
of the catalog that are contractual and those that are not. Certain material 
in a catalog has been held to be merely a statement of intention or hope, 
and is not interpreted to be a legal promise. As an example, statements 
from the Columbia University catalog and other campus sources about 
teaching wisdom, truth, beauty and spirituality were obviously an ‘‘ex- 
position of Columbia’s objectives, desires and hopes”’ and were not legally 
actionable.1°° Similarly a handbook provision stating that it was desirable 
for an instructor to inform a student of academic progress, and that the 
student should be advised of his standing after mid-term examinations 
and be given recommendations, if necessary, for improvement was inter- 
preted by a court to be ‘‘an unenforceable expression of intention, hope 
or desire,’’ and not a part of the contract.11° Statements of intention rather 
than promise may favor the student position as well. In an older case in- 
volving interpretation of the catalog of a military institute, a court found 
that a statement about attendance at church was one of expectation, but 
not of regulation since it was located in a descriptive portion of the booklet 
rather than in the section clearly denoted as regulatory.1"1 

In a similar interpretive approach, certain representations in a catalog 
may be merely informative and do not, therefore, become enforceable pro- 
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mises. In Basch v. George Washington University,11? students challenged 
a tuition increase that exceeded estimates contained in the catalog.*12 
Although acknowledging that the catalog itself was a legal contract,11* the 
court interpreted the section concerning future tuition increases as inform- 
ational, not contractual, and stated: 


[T]he mere fact that the bulletin contained language regarding projected tui- 
tion increases is not enough to support a finding that the language amounted 
to a contractual obligation. University bulletins customarily contain a great 
deal of information concerning what the prospective student may expect when 
he or she enters the university community. Whether a given section of the 
bulletin also becomes part of the contractual obligations between the students 


and the university, then, must depend upon general principles of contract 
construction. 115 


Thus courts have held that statements in the catalog that merely state what 
is then true about the university are not necessarily a part of the contract.1*6 

How does a student or university know whether a catalog provision 
should be interpreted as a statement of hope, intention, expectation or 
information on the one hand, or of contractual promise on the other? At 
least two courts that have examined the issue have commented on the in- 
terpretive tools applied. In Abrams v. Illinois College of Podiatric 
Medicine,‘?” the court found the handbook statement about the desirabil- 
ity of academic progress reviews not to be a part of the contract because 
“it was not communicated in such a way as to invite the payment of tui- 
tion in reliance thereon.’’!1* This may require an examination of the way 
in which the statement is made, perhaps even the location of the provi- 
sion within the catalog itself,11® and ultimately the reasonable expecta- 
tion of the student. This latter factor was the focus of the Basch decision.12° 
In determining that catalog statements concerning projected tuition in- 
creases could not be relied upon by students, the court stated: ‘‘Viewing 
the pertinent language as a whole, in the context of a university bulletin, 
we cannot conclude that a reasonable person would have assumed that 
the university intended to bind itself. . . .’’121 In a concurring opinion, 
one of the judges underscored this test by stating that the decision against 
inclusion of the language as part of the contract ‘‘does not commit us to 
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a standard of certainty so restrictive that it might frustrate reasonable ex- 
pectations in another case.’’122 

Indeed the reasonable expectation of the student is a significant in- 
terpretive tool for the catalog contract as a whole. Several courts have held 
that even though the university catalog is a contractual document, it does 
not constitute an integrated agreement.'2* As a result, where there is am- 
biguity or difficulty of interpretation, the courts attempt to ascertain the 
“‘reasonable expectations’ of the parties.‘ Although not directly apply- 
ing principles of adhesion contracts and construing ambiguous provisions 
strictly against the drafting party,125 courts have, upon finding no in- 
tegrated agreement, attempted to determine how the university should 
reasonably have expected a student to interpret a particular provision. 12¢ 
The university’s position can presumably be strengthened in such a case 
if it can give timely notice to a student of its interpretation of a disputed 
term or provision.127 

Perhaps the key principle courts have followed in interpreting col- 
lege catalogs is that the university must be accorded some flexibility that 
is not normally extended to the seller of a product or the draftsman of 
a contract. Courts agree that such educational contracts ‘‘have unique 
qualities and are to be construed in a manner which leaves the school suf- 
ficient discretion to ‘properly exercise its educational responsibility.’ ’’12* 
Particularly in stating or modifying degree requirements, or other matters 
which require academic judgments, courts find a student claim for ‘‘a bind- 
ing, absolute, unchangeable contract”’ to be anomalous. 12° The recent case 
of Cuesnongle v. Ramos,1*° in which a student brought an action against 
the Secretary of the Department of Consumer Affairs of Puerto Rico for 


changes in class days, sections, and services listed in the catalog, drew 
this conclusion: 


Even to think that a university could be found to have broken its contract 
when it changed the dates of classes, or the curriculum, for reasons beyond 
its control, or changed teachers should startle anyone at all familiar with 
university life. Indeed, it should surprise them even if the changes were 
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simply a matter of voluntary internal policy; and they were held invalid by 
a court.*31 


The rationale for such flexibility is based on the educational responsibil- 
ity and expertise of the university, and the notion that this flexibility will 
enhance the quality of education and redound to the students’ benefit. 132 
As one court noted: ‘‘The attempt to use catalogues or similar published 
material to freeze the academic relationship into a rigid mold would lead 
to a stifling of both individual attention and equitable arrangements on 
the student’s behalf.’’+33 

The interpretation of a contract is, ultimately, a process by which 
courts may balance the interests and bargaining power of the parties.1%4 
As a starting point, the bargaining power of the university is superior to 
that of an individual student, and yet the interests of the university have 
received great judicial deference. While some court decisions have pro- 
tected the interests of the individual student through the application of 
certain doctrines of the law of commercial contracts, there is little evidence 
to support the fear that courts are about to tip the entire scale and begin 
holding universities to the standard of a commercial entity.13* Courts have 
shown an inclination to hold a university to a stricter standard in disputes 
over particularized commitments, especially those that require little or no 
academic judgment, such as fees.13¢ In disputes over academic matters 


such as grading and degrees, however, universities do not appear to face 
significant problems of contract interpretation so long as their own pub- 
lished procedures are followed.137 


C. How Do Universities Breach the Catalog Contract? 


A breach of contract is defined as nonperformance of any duty which 
is due under a contract.13¢ With a contractual document containing as much 
as several dozen if not several hundred pages, there are obviously any 
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number of ways in which a university may breach the catalog contract 
with its students. Nevertheless, cases of actual breach of the catalog have 
fallen into several typical factual patterns that may serve to alert univer- 
sities to likely areas of liability. 

Occasional lawsuits have been brought by prospective students con- 
cerning admissions or enrollment policies. Such cases raise the threshold 
question of whether the university is liable to non-students for statements 
made in the catalog. The answer courts have given is that there is no con- 
tractual relationship for prospective students to rely upon unless and un- 
til they are accepted by the university.13® Once students have been ac- 
cepted, however, they may bring a legal action based upon the catalog 
even though they have not yet begun classes in the college.1+° Of special 
note in this area is the case of Steinberg v. Chicago Medical School.**1 
There an applicant who was not accepted for admission to the Chicago 
Medical School successfully stated a cause of action for breach of contract 
by alleging that the school did not follow admission criteria set forth in 
its catalog.142 The plaintiff's application constituted the offer and the 
school’s voluntary reception of the application and fee constituted an ac- 
ceptance, with the application fee qualifying as legal consideration.1¢* The 
case is a narrow one, recognizing only a contract to follow admission 
policies expressed in the catalog.44 


An early and continuing line of cases has challenged tuition policies 
in light of the university catalog. One of the primary questions about tui- 
tion is whether the university may increase the rate beyond the amount 
stated in the catalog. In the early case of Niedermeyer v. Curators of the 
University of Missouri,‘45 the catalog provided for a cost of $50 for the 
first year and $40 per year thereafter.'4* The court held that the university 
could not increase a student’s tuition for the second year, based upon the 
premise, which has not generally been followed in more recent cases, that 
the school was bound by the catalog of first enrollment.1*7 





139 Tinkoff v. Northwestern Univ., 333 Ill. App. 224, 77 N.E.2d 345 (1947), cert. denied, 
335 U.S. 829 (1948); Founds v. Board of Trustees of Southeastern Mass. Univ., 13 Mass. 
App. 959, 431 N.E.2d 965 (1982); Eden v. Board of Trustees of State Univ., 49 A.D.2d 277, 
374 N.Y.S.2d 686 (1975); Cazenovia College v. Patterson, 45 A.D.2d 501, 360 N.Y.S.2d 84 
(1974); Vidor v. Peacock, 145 S.W. 672 (Tex. Civ. App. 1912). 

140 Silver, 63 Misc. 2d at 186., 311 N.Y.S.2d at 314. 

141 Steinberg v. Chicago Medical School, 41 Ill. App. 3d 804, 354 N.E.2d 586 (1976), 
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142 Td. at 329, 371 N.E.2d at 638. 

143 Td. at 330, 371 N.E.2d at 639. 

144 Id. at 332, 371 N.E.2d at 640. See aiso State ex rel. Bartlett v. Pantzer, 158 Mont. 
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Subsequent challenges to changes in tuition rates have not generally 
been successful. In two cases, students have attempted to challenge the 
size of a tuition increase based upon the catalog. In Basch v. George 
Washington University,‘4* the catalog ‘‘estimated’’ the amount of tuition 
increases for future years and stated: ‘‘Every effort will be made to keep 
tuition increases within these limits. However, it is not possible to pro- 
ject future economic data with certainty, and circumstances may require 
an adjustment in this estimate.’’1+° The plaintiff, basing his argument on 
this last phrase from the catalog, contended that the school was contrac- 
tually bound to prove that economic data warranted any increase that ex- 
ceeded the ‘‘estimate’’ in the catalog.15° The court upheld the increase, 
however, and held that the estimates were mere statements of expectation 
and did not form a part of the contract.151 In Eisele v. Ayers,'52 plaintiffs 
challenged a large tuition increase on the ground that although the catalog 
reserved to the university the right to change tuition rates, a standard of 
reasonableness should be implied.15* Again, the court upheld the tuition 
increase, and declined to enforce the plaintiffs’ expectations through im- 
plication of any new term in the catalog.‘5+ But where a student has already 
registered and paid the tuition for the term, a school may not increase 
tuition before the start of classes.155 

Other tuition cases generally center on attempts by the school to col- 
lect money or efforts by a student to obtain a refund. Although this has 
occurred less frequently in recent years, colleges have used the courts to 
collect tuition when a student has left school, and courts have generally 
held the contract to be indivisible—that is, a student owes tuition for the 
entire semester or contract term.15* Now catalogs usually contain refund 
schedules which dispose of this issue. 

Once the student has enrolled and paid tuition, he begins attending 
classes and experiencing first-hand the programs he had read about in the 
catalog. Student disappointment with the quality or level of available ser- 
vices, compared with the description of such programs in the catalog, has 
generated a number of recent lawsuits. For example, in Cuesnongle v. 
Ramos,'5” the plaintiff unsuccessfully claimed breach of contract because 
of closed sections of courses and reductions in student services and other 
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154 Td. at 1044, 381 N.E.2d at 26. 
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resources from that which had been described in the catalog.15* Allega- 
tions that the University of Illinois did not provide the services described 
in an affirmative action document promising individual attention and flex- 
ibility for graduate students was held to state a claim upon which relief 
for breach of contract could be granted.15® In re Antioch University*®® 
presents a case in which the student plaintiffs unsuccessfully sought a 
preliminary injunction based on their contractual right to attend an ac- 
credited law school that maintains a teaching program as described in the 
catalog.’*1 In another challenge of program quality, the plaintiff in Ian- 
niello v. University of Bridgeport*®? claimed that a course she took did 
not match the catalog description and that she had not received the educa- 
tion she paid for.1** The court received testimony of other students that 
the course was valuable, and declined to become involved in judging 
academic quality.1* 


These unsuccessful challenges to academic quality and level of ser- 
vice may both comfort and alarm universities. Comfort may be found in 
the ultimate verdict, while the emergence and number of such cases may 
sound an alarm. Nevertheless, at least one contract case has imposed liabil- 
ity for actual quality or service level compared with representations in 
the catalog.’*5 In Behrend v. State,1** the court awarded damages for 
deterioration in quality in Ohio University’s School of Architecture, even 
though the School’s accreditation had been lost and the program was be- 
ing phased out.'®” The court held that unless impossibility of performance 
were shown, the school should either provide a quality, accredited pro- 
gram or else pay damages. 16 

A related area involves challenges to a university’s modification of 
programs that were described in the catalog. Although these cases arguably 
present questions requiring the comparison of catalog language with ac- 
tual practice in a way that is more contractual than academic, courts have 
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nevertheless treated them with great deference toward the university’s need 
for academic flexibility. In Marquez v. University of Washington,'*® the 
plaintiff complained that special assistance for minority students described 
in a prelaw handbook had been eliminated. The court found that the for- 
mal, structural program had been replaced with other types of informal 
assistance.’7° The change was described by the court as ‘‘a reasonable 
modification . . . made in a good faith exercise of [the Law School’s] educa- 
tional responsibility.’’!”1 A similar issue was raised unsuccessfully by the 
plaintiff law student in Abbariao v. Hamline University School of Law.172 
There the school had ceased providing a special tutorial seminar for 
students with academic difficulty, a program represented in the univers- 
ity catalog under which the plaintiff had first enrolled.17* Although the 
court acknowledged other contractual grounds that protected the univers- 
ity’s right to modify its programs,’”* it also declined to permit recovery 
for the plaintiff since that ‘‘should be regarded as interfering beyond an 
acceptable degree in Hamline’s discretion to manage its affairs.’’175 
The First Circuit Court of Appeals has held, however, that a univers- 
ity has a duty to inform students of major changes in the school’s pro- 
gram that may affect their decision to attend.17* Although an action for 
misrepresentation rather than breach of contract,1”” Idrees v. American 
University of the Caribbean‘’® held that failure to disclose major changes 
in the educational program from that described in the catalog, particularly 
where the facts are peculiarly within the knowledge of the university and 
it knows the students are relying on the prior representations, is tanta- 
mount to a fraudulent representation.1”° The changes in the program at 
American University of the Caribbean were so major that the students’ 
educational needs could not be met satisfactorily, and the University was 
found to have deliberately or recklessly concealed the truth.1*° A deci- 
sion resting on such strong facts does not likely signal much change from 
the rest of the cases holding modifications from the catalog to be within 
the right, indeed within the educational responsibility, of the university. 
One key factor in the ability of a university to modify its programs 
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is a reservation of rights clause. Such catalog provisions purport to reserve 
to the school the right to change policies, procedures and programs without 
further notice to the students.1*1 The actual legal effect of such clauses 
is less than clear.1*2 Some commentators have argued that they are effec- 
tive in protecting the university’s right to modify programs, '*? and at least 
one court has upheld a change of program on this basis.1** With the flex- 
ibility and discretion reposed in universities, at least as to matters requir- 
ing academic judgment, such a catalog division would likely be helpful, 
unless used in a way that was arbitrary or capricious.**5 

A university may also breach its catalog contract by terminating a pro- 
gram or closing the school itself. For example, in Eden v. Board of Trustees 
of the State University of New York,1** the State University of New York 
(SUNY) at Stony Brook published and distributed literature announcing 
the establishment of a new school of podiatric medicine.'*” After telling 
prospective students they could rely on the establishment of the program, 
and accepting applications without further contingency, the school was 
“‘estopped from asserting lack of capacity to contract with the petitioners.”’ 
Therefore, the program could not be discontinued before it was opened. 1#* 
Through the catalog and the admission process, courts have found ‘‘some 
obligation upon the part of the college to permit the student to continue 
his studies to graduation if willing and eligible to continue.’’'*® Cir- 
cumstances beyond the control of the school, such as financial exigency, 


may override this implied term of the catalog contract.1®° Where the catalog 
describes a course that is not standard and transferable, however, a court 
may imply a stronger obligation on the part of the school to continue the 
program until students have completed it.1% 

Students have occasionally challenged a university’s refusal to award 
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a degree under the terms of the catalog. In Lexington Theological Seminary 
v. Vance,*2 the school had declined to award a master’s degree to an ad- 
mitted homosexual on the grounds that the student had not met the 
character standards set forth in the catalog.1®* The court, having found 
that the character standards were sufficiently cl: ar, and that the plaintiff 
had been warned that the revelation of his life style might preclude awar- 
ding a degree, upheld the school’s refusal to grant the degree.1% 

The doctrine of equitable estoppel may prevent a university from deny- 
ing a degree to a student who has not fulfilled all the degree requirements 
in a manner prescribed by the catalog, but who has reasonably relied on 
oral representations of a school official that the requirements could be 
satisfied in another manner. New York courts, in both Blank v. Board of 
Higher Education'*> and Healy v. Larsson,’** have ordered that degrees 
be awarded in such circumstances.'*” A student admitted on the express 
condition that he would not be eligible for a degree cannot seek such a 
degree in court, even if the catalog does not refer to nondegree status. 19° 

Although the dismissal of students from the university has given rise 
to many lawsuits for breach of contract, relatively few of them have 
centered directly on the catalog. Due process requirements imposed on 
state universities and colleges result in specialized rules in this area, which 
are beyond the scope of this article. In private institutions, however, the 
language of the catalog is generally at issue and the focus is frequently 
on a broad clause reserving to the university the right to dismiss students 


for virtually any reason.1*® Contrary to the way such provisions would 
likely be treated in a commercial contract case,?°® courts have continued 
to uphold such terms in a university catalog. In Deehan v. Brandeis 
University,?°: the college, through its catalog, reserved the right to ‘‘sever 
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the connection of any student with the university for appropriate reason,”’ 
a standard upheld by the court.?°? Similarly, in Robinson v. University 
of Miami?°? and Greene v. Howard University,?°* courts found the univer- 
sity free to dismiss students without furnishing a reason or a hearing under 
a broad catalog provision. Where the catalog or other written policy 
specifies procedures to be followed in case of dismissal, these standards 
must be followed.2°5 

Future cases may raise new ways for the university to breach its catalog 
contract with students. One developing area that seems ripe for future 
litigation concerns warranties expressed or implied in the catalog. In an 
apparent effort to enhance their position in an increasingly competitive 
market, several universities have recently begun to offer warranties for the 
performance of graduates who accept jobs as school teachers.2°* Express 
warranties often invite litigation, and it may be that as schools compete 
for students, stronger catalog statements about the quality of an educa- 
tion may lead to additional express or implied warranties. In addition, 
the age of consumerism may bring greater challenges to the accuracy of 
university catalogs. Although the risk of litigation based upon errors and 
oversights has been minimal, future challenges to inaccurate course and 


faculty listings, program descriptions and schedules may be expected to 
increase.?°7 


D. What Remedies Are Available? 


When a university is found to have breached the terms of the catalog 
contract, the appropriate remedy seems to vary with the nature of the 
breach. Normally monetary damages are the proper legal remedy for breach 
of contract.2°* Particularly in light of the courts’ reluctance to become in- 
volved in academic decision-making,?°® money damages may also be an 
appropriate remedy for the student-plaintiff. Students who complained 
about ways in which their law school had deviated from the program 
described in written materials were reminded of this basic approach to 
damages for breach of contract in In re Antioch University.?1° The court 
in that case declined to approve an injunction against any change in the 
university’s program and stated: 
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[T]he students would not be entitled to the relief they seek of a preliminary 
injunction affecting the fiscal affairs of the University. . . . [E]ven if the 
University goes bankrupt and the law school fails, the students’ remedy is 
not an interference in the trustees’ control of the University. Instead their 
remedy would be to seek damages for the harm that has befallen them due 
to lack of accreditation, professional certification problems, delay, etc.?1" 


Perhaps because relatively few student plaintiffs have established 
liability for breach of the catalog contract, the common law concerning 
damages is somewhat undeveloped in comparison with other kinds of con- 
tract breach cases. Doctrines and defenses that are routinely applied in 
breach of contract actions are discussed only by commentators and not 
by the courts in connection with catalog contract cases. For example, a 
plaintiff in a breach of contract action must ordinarily mitigate his 
damages.?12 In many cases it would seem that a student could take 
mitigating action (drop a course, petition the dean) when he discovered 
that a term in the catalog was not being fulfilled, yet this is not discussed 
in the cases. Another part of case law ordinarily applied to a breach of 
contract action is that a court must determine actual monetary loss in 
calculating damages,?** and not rely on one party’s tuition or refund 
schedule. Once a court has determined that breach of the catalog can be 
compensated by monetary damages, any issue of academic discretion is 
eliminated and there appears to be little reason not to apply the fuily 
developed law of damages in such a case. 

Despite the judicial reluctance to become involved in academic deci- 
sions, courts have been willing to fashion other remedies for breach of 
the catalog contract. Where a student has been improperly dismissed, for 
example, a court may order reinstatement.?14 New York courts have even 
been willing to order that a degree be awarded. In two New York cases, 
the doctrine of equitable estoppel was applied where a degree was denied 
even though the plaintiff relied on oral representations of university of- 
ficials in conflict with catalog provisions.?15 Since all other requirements 
for graduation had been met, the courts ordered the award of a degree.?16 
In Eden,??’ plaintiffs relied on written material advertising a new program 
and entered into a contract to enroll.2*® When the school elected not to 
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begin the program after all, the court held that students would lose a year 
in furtherance of their careers and perhaps even fail to be admitted to 
another school.21* As a result, the university was ordered to enroll students 
for the academic year, although no decision was made concerning con- 
tinued operation of the program in future years.?2° Generally, however, 
courts are reluctant to mandate the promotion or graduation of a student, 
particularly where any academic judgments remain to be made.??1 


V. CONCLUSION 


In 1966, an educator offered the following observation about con- 
sumers in the higher education marketplace: 


Higher education, one of the most expensive investments made by many 
families, is still not covered by the types of protective legislation that guard 
the purchaser of a dishwasher or a box of taffy. It is probable that in few 
other transactions does the consumer know less about the relative merits 
of the offerings of the different vendors. As is the case with some other 


purveyors of products, the colleges often do little to clarify matters, and much 
to obfuscate.?22 


It is apparent from this examination of the catalog that much has changed 
in the past twenty years. From the impact of legislation and regulation 
to common law actions for breach of contract and misrepresentation, the 
legal environment in which the catalog must operate has changed con- 
siderably. And the arrival of the consumer movement to the higher educa- 
tion scene has had its effect as well. 

It would be easy, however, to overstate the extent to which the univer- 
sity catalog has become a consumer document. With the great flexibility 
and deference still accorded academic institutions by the courts, the catalog 
is not scrutinized in the courtroom as a consumer contract would be. One 
author recently noted that fears of educators that contract litigation may 
dictate radical changes in the student-university relationship seemed to 
be disproportionate to the actual threat.223 This study of the evolution of 
the catalog, both in the courtroom and on the campus, seems to confirm 
that conclusion. 

Nevertheless, what conclusions could a new university general counsel 
draw about the catalog, while waiting for a jury to return its interpreta- 
tion of the document? First, that catalog contract litigation carries the threat 
of considerable financial exposure. While many consumer lawsuits are for 
nonperformance of relatively inexpensive products, an action based upon 
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the catalog may be for tens of thousands of dollars (multiplied by the many 
potential plaintiffs) and involve key years in the plaintiff's life. 

A second conclusion one could draw is that members of the univers- 
ity community probably do not have sufficient appreciation for the prac- 
tical implications of the contractual nature of the catalog. Adequate review 
and updating frequently do not take place. Care is not always taken to 
insure that all students, those returning as well as those first enrolling, 
receive a catalog. Provisions are not carefully reviewed for accuracy, much 
less for the kind of impression they may leave. Faculty and staff are not 
sufficiently familiar with the document, and likely answer questions 
without reference to applicable provisions, never thinking they may be 
amending a contract with a casual reply. Sufficient distinction is probably 
not made, even in drafting the catalog, between statements of hope or in- 
tention as opposed to legally binding provisions. And if the community 
is not fully attuned to the contractual implications of the catalog, who 
has thought about it as a possible ground for misrepresentation? 

A final conclusion is that universities may jeopardize the judicial 
deferense the catalog receives if they do not take great care with this 
multipurpose volume. There is evidence that courts may look increasingly 
at the reasonable expectations of the parties to the student-university con- 
tract, rather than to a single document for the terms of the agreement.?24 
To the extent that schools are not sensitive to drafting documents that ex- 
plain what a student might reasonably expect to find there, and instead 
draft narrow documents in complex legal language, courts may increas- 
ingly leave the catalog aside and roam more widely to determine the real 
terms of the agreement.??5 Similarly if schools do not establish fair prac- 
tices and on-campus avenues for resolving complaints, courts may be will- © 
ing to intercede more actively in the student-university relationship.?¢ 
Although the catalog may no longer be as effective a shield from liability 
as it once was, it should not yet be classified as a significant consumer 
sword. 
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COLLEGIATE LICENSING IN 
CANADA AND THE STATUTORY 
ADVANTAGE* 


SHELDON BURSHTEIN* * 


In the recent annual United States collegiate football bow] hoopla‘ 
and the upcoming American collegiate basketball championship tourna- 
ment,? the teams do not only play for school pride, but also for a greater 
slice of the pie in sales and royalties available from the licensing by col- 
leges and universities in the United ‘.ates of their identifying indicia, 
a recent phinomenon now commonly denoted as ‘‘Collegiate Licensing”’ .? 
It has been established that the more successful a university’s athletic teams 
are, the greater national prominence and attention they receive, and the 
larger is the demand for products bearing the designations of the school.* 

Collegiate licensing is not, however, restricted to those institutions 
which have nationally renowned athletic programs or even to United States 





* This article was presented as a paper by its author at the Annual Midwinter 
Meeting of the Patent and Trademark Institute of Canada on March 6, 1985, at Ottawa, 
Ontario. The paper is a component of a paper entitled Prohibited Marks: The Curiosities 
of Section 9 by the same author, not yet published. Section 9 refers to a provision of 
the Canadian Trade Marks Act, Can. REv. Stat., c. T-10 (1970). 

** Ridout and Maybee, Patent and Trade Mark Agents, and Hayhurst, Dale and Deeth, 
Barristers and Solicitors, Toronto, Ontario, Canada. The author wishes to acknowledge 
the helpful comments of William L. Hayhurst, Q.C. and the efforts of Myrna Blackmore 
in text-editing this paper, as well as the assistance of Philip Kerr, student-at-law, in com- 
puter searching. 

1 Unlike all other sports administered by the National Collegiate Athletic Associa- 
tion (hereinafter the ‘‘NCAA’’), the body overseeing intercollegiate athletics in the United 
States, there is no organized football championship. Rather, better teams are invited to 
participate in various ‘‘bowl’’ games during the Christmas-New Year period. A mythical 
national champion is then chosen by various panels of sportswriters (Associated Press) 
and college coaches (United Press International). 

2 The annual NCAA basketball tournament is held at the end of March. Basketball 
and football are the two highest profile and revenue generating sports for most American 
universities and colleges, although some schools have recently dropped football programs. 

3 See, e.g., Revoyr, A Non-Definitive History of Collegiate Licensing, THE 
MERCHANDISING REPORTER, June-July 1984, at 6. 

4 University of Pittsburgh v. Champion Products, Inc., 529 F. Supp. 464, 466 (W.D. 
Pa. 1982), aff’d in part, 686 F.2d 1041 (3rd Cir. 1982), cert. denied, 459 U.S. 1079 (1982); 
on remand, 566 F. Supp. 711 (W.D. Pa. 1983); and in the case of DePaul University: 
Vickery, What’s in a Name? Lots of Money from T-Shirts, Some Schools Say, WALL St. 
J., February 25, 1982 at 29. 
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schools. There is no valid reason why a collegiate licensing program cannot 
be effectively pursued by less famous universities or those right here in 
Canada. This article will discuss the tremendous financial benefits which 
are available from a program of collegiate licensing’ and explain how a 
specific provision in a Canadian statute® enables universities and other 
educational institutions to obtain protection’ no available in most other 
countries or to other trade mark licensors in Canada. 


A. The Development of Collegiate Licensing 
1. Early History 


It is unclear exactly when the names of colleges and universities were 
first applied to commercial products.* However, it is likely that notebooks, 
note pads, pens, pencils and other stationery goods sold to students 
through on-campus or near-campus stores were so adorned early in this 
century.° The most significant development was the application of the 
names of educational institutions to garments, which first occurred at about 
the time that collegiate athletics gained prominence. *° 

Champion Products, Inc.** claims to have been the first American com- 
pany to imprint college symbols on garments.'? Due to the exclusivity 
gained by a patented process, it was the only player in the market for 
about five years in the 1930’s.1* During the 1930’s it imprinted the marks 
of the University of Pittsburgh,’* the University of California at Los 


Angeles* and others on t-shirts and similar goods. By 1982, Champion 
had put the names and other symbols of over 10,000 schools, colleges 
and universities,1*° including Pennsylvania State University,17 Duke 
University** and Princeton University,1® on garments. 

There are conflicting views as to which university was the first to 
protect its marks by registration and which was the first to engage in col- 





5 See the discussion in Section A infra p. 228. 

6 Trade Marks Act, CaN. REv. STaT., c. T-10 § 9(1)(n) (1970). See the discussion 
in Section B, infra p. 236. Hereinafter all references to statutory provisions will be to 
the Trade Marks Act, unless otherwise noted. 

7 See the discussion in Section C infra p. 255. 

® Revoyr, supra note 3, at 6. 

9 Id. 

10 Id. 

11 Hereinafter ‘‘Champion’’. Extensive reference will be made to Champion’s recent 
activities in Paragraph A.4 infra p. 232-233. 

12 Revoyr, supra note 3, at 6. 

University of Pittsburgh, 529 F. Supp. at 466. 
Hereinafter ‘‘Pitt.’’ Id. at 467. 

Hereinafter ‘‘UCLA.’’ Revoyr, supra note 3, at 6. 
University of Pittsburgh, 529 F. Supp. at 468. 
Known as ‘‘Penn State’’. Id. 

At Durham, North Carolina, Id. 

At Princeton, New Jersey. Id. 
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legiate licensing, but it seems clear that the first substantial efforts were 
made in the 1970’s.2° Protecting trade marks and trade names was nothing 
new to universities in the United States? and one would have thought 
that more positive action would have been taken earlier. 


2. Enforcement of Collegiate Marks 


Columbia University was a party to two early cases involving enforce- 
ment of collegiate trademarks.?? In the first,23 a preparatory school affiliated 
with the university was able to enjoin the use of the name COLUMBIA 
PREPARATORY SCHOOL. Later in 1930, the reputation which Columbia 
possessed among the educational institutions of the United States was 
recognized and entitled the University to restrain the use of the name 
COLUMBIA EDUCATIONAL INSTITUTE.*‘ In a 5 to 2 decision of the 
Supreme Court of Iowa in 1918, an action by Dubuque German College 
to enjoin St. Joseph’s College from using DUBUQUE COLLEGE failed 
because the court would not restrain the use of like geographical names 
in the absence of fraud.?5 Both schools were located in Dubuque, Iowa. 

More recently, in a case involving protection of a university name 
against another educational institution, Colby College of Maine?* was able 
to enjoin the use of the term COLBY COLLEGE-NEW HAMPSHIRE by a 
two year liberal arts college,” although the defendant was entitled to con- 
tinue to use the word ‘‘COLBY”’ in some manner.?® 

Universities have also protected their rights against those who did 
not directly compete, but have marketed goods related to collegiate activi- 
ties. The University of Notre Dame du Lac?* had in 1930 designed and 
manufactured for sale an official class ring bearing in bas-relief thereon 





20 Revoyr, supra note 3, at 6. 

21 See the discussion in Paragraph A.2 infra p. 229. 

22 Columbia Grammer School v. Clawson, 120 Misc. 841, 200 N.Y.S. 768 (Sup. Ct. 
1923); and Trustees of Columbia University v. Axenfeld, 136 Misc. 831, 241 N.Y.S. 4 
(Sup. Ct. 1930). 

23 Columbia Grammar School, 120 Misc. 841, 200 N.Y.S. 768 (Sup. Ct. 1923). 

24 Trustees of Columbia University, 136 Misc. 831, 241 N.Y.S. 4. See also Rickard 
v. Caton College Co., 84 Minn. 242, 92 N.W. 958 (1903), where a private educational 
institution was entitled to enjoin use of an imitating name, MINNESOTA SCHOOL OF 
BUSINESS. 

25 Dubuque German College and Seminary v. St. Joseph’s College, 169 N.W. 405 
(Ia. 1918). 

26 A four year liberal arts college in Waterville, Maine. The President and Trustees 
of Colby College v. Colby College - New Hampshire, Prelim. injunction den., 359 F. Supp. 
571 (D.N.H. 1973); 374 F. Supp. 1141 (D.N.H. 1974); rev’d, 508 F.2d 804 (1st Cir. 
1975). 

27 Formerly, a two year women’s junior college, it offered four year degree courses 
in certain subjects on a coeducational basis, but was still primarily a two year women’s 
school. 

28 The President and Trustees of Colby College, 508 F.2d at 812. 

29 Hereinafter ‘‘Notre Dame’’, at South Bend, Indiana. 
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the University’s name and certain symbols with which it had become 
identified.*° The rings were sold by the school only to juniors, seniors 
and alumni of the University.*1 A jewelry manufacturer, who obtained 
a ring and commenced the manufacture and sale of imitations thereof to 
others without the approval of the University, was enjoined*? on the basis 
that as an educational institution Notre Dame had won public prestige 
by hard effort and was entitled to enforce the property right in its name.** 

Concerns against adoption of university marks have also extended 
to goods and services unrelated to educational services. For example, Cornell 
University sought to enjoin a bakery from using the mark CORNELL in 
a pennant design in the red and white school colours in association with 
bread.** The bakery conformed its use of the mark to that outlined by the 
University in correspondence between the parties, but Cornell nevertheless 
sued.*5 At first instance, Cornell was awarded an injunction allowing the 
bakery to use the term CORNELL FORMULA BREAD, but prohibiting the 
use of the words CORNELL RECIPE BREAD, requiring the name of the 
baker to be displayed in letters twice as large as CORNELL FORMULA 
BREAD and prohibiting the placing of the phrase containing the word 
CORNELL on a scroll, banner, flag or similar device.** On appeal by the 
bakery, the injunction was modified to only prohibit the use of the word 
CORNELL on a scroll, banner, flag or similar device.*” This decision was 
subsequently affirmed.3* Yale University, however, was unable to obtain 
an injunction against the use of YALE in YALE MOTOR INN in a Connec- 
ticut town near New Haven, where the school is situated, on the basis 
that such a mark was not likely to cause the public to confuse the motor 
inn with the university.%° 

Notre Dame more recently has unsuccessfully attempted to prevent 
registration in the United States of a trade mark comprising the words 
NOTRE DAME and a representation of the Cathedral Notre Dame in Paris 
for use in association with cheese.*° Although the University was able 





30 These included and gold leaf come of the Main building which is well known 
throughout the United States as a symbol of the University, the University seal and the 
school’s distinctive ND monogram. John Roberts Manufacturing Company v. University 
of Notre Dame du Lac, 152 F. Supp. 269 (D.C. Ind. 1957); aff’d, 258 F.2d 256 (7th Cir. 
1958). 

31 John Roberts Manufacturing Company, 152 F. Supp. 273. 

32 Id. at 272. 

33 See Cornell University v. Messing Bakeries, Inc. 135 N.Y.S. 2d 101 (S.C. 1954) 
modified and aff'd, 285 A.D. 992, 138 N.Y.S. 2d 280 (1955), aff'd 309 N.Y. 722, 128 
N.E.2d 421 (1955). 

34 Cornell University, 135 N.Y.S.2d at 102. 

35 Td. 

36 Id. 

37 Cornell University, 138 N.Y.S. 2d at 285. 

38 Cornell University, 309 N.Y. 724, 128 N.E.2d 421. 

39 Yale University v. Benneson, 147 Conn. 254, 159 A.2d 169 (1960). 

4° The University of Notre Dame du Lac v. J.C. Gourmet Food Imports Co., Inc., 
213 U.S.P.Q. 594 (BNA) (T.T.A.B. 1982) aff’d, 703 F.2d 1372 (Fed. Cir. 1983). 
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to establish that it was renowned for excellence in scholarship and athletics,*1 
that it has engaged in the sale of a variety of goods, including clothing, 
stationery, glassware, jewelry and novelty items on which the mark NOTRE 
DAME is prominently displayed+? and that it operates cafeterias selling 
food products, the opposition was dismissed on the basis of an absence 
of a likelihood of confusion.+2 


3. Modern Development of Collegiate Licensing 


Necessitated by the increased costs of operating educational facilities 
and government funding which did not keep pace with inflation in the 
1970’s, universities were forced to look to other sources of revenue. The 
boom in the telecasting of collegiate athletics in the 1970’s generated in- 
creased interest in products bearing collegiate insignia.** It was therefore 
natural for educational institutions to look to collegiate licensing as a 
source of funding. 

Although Pitt registered its class ring design in 1961,45 inspired no 
doubt by the Notre Dame experience, universities had generally effected 
minimal protective efforts prior to the 1970’s.** The University of Houston 
seems to have been the first institution to obtain federal registration for 
a trade mark, having registered its seal for use in association with catalogs, 
bulletins, reports, brochures, books, directories and the like in 1971.47 
Ohio State University** obtained registration of its name and mascot in 
1974.49 Many schools have since registered or have applications pending 
to register various marks,®° including their names,51 nicknames,>? team 
names,5? seals,54 mascots®> and other identifying designations.** At least 
twenty-five schools obtained registration in 1981 alone.®” In addition to 
goods in the publications class, registrations have been obtained for 





Id. at 1373-1374. 
Id. 
Id. 
Revoyr, supra note 3, at 6. 
University of Pittsburgh, 529 F. Supp. at 466. 
Revoyr, supra note 3, at 6. 
47 Bell and Majestic, Protection and Enforcement of College and University 
Trademarks, 10 J. Cott. U.L. 63, 70 (1984). 
48 Hereinafter ‘‘Ohio State’’. 
49 Revoyr, supra note 3, at 6. 
50 See e.g., the list in Bell and Majestic, supra note 47 at 70, n.26. 
51 E.g., Florida Institute of Technology. Id. 
52 E.g., CALTECH, the name by which California Institute of Technology is known, Id. 
53 E.g., PANTHERS, the name by which Pitt’s athletic teams are known. University 
of Pittsburgh, 529 F. Supp. at 466. 
54 University of Miami. Bell and Majestic, supra note 47 at 70, n.26. 
55 F.g., Ohio State. Revoyr, supra note 3, at 6. 
56 E.g., JUBILEE SINGERS of Fisk University. Bell and Majestic, supra note 47 at 
70, n.26. 
57 Phillips, Turning Rah-Rah into Revenue: Colleges Enjoy Big Sales on a Deluge 
of Sourvenirs, TimME, November 23, 1981, at 73. 
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emblematic merchandise such as clothing, mugs, pins and banners.** 
Today, registrations for clothing, such as t-shirts, sweatshirts, jackets and 
the like are the most important.5® Of course, registrations also include 
educational services,*° but these may be ignored for present purposes as 
these services do not lend themselves to collegiate licensing. 

From the early 1970’s until the explosion in the field of collegiate 
licensing since 1980, programs were slow to take hold.* It seems that 
UCLA was the first to engage in the scheme.*? Although the authority 
to permit the use of the University of California’s name was delegated 
to the Chancellor of each campus in the system in 1963*? and a license 
form was made available,* the first correspondence relating to licensing 
occurred in 1970 and the first license was executed in 1973.¢5 A number 
of other licenses were signed. the first one for clothing being entered into 
in 1975.°¢ Other schools, such as Ohio State commenced its licensing pro- 
gram in 1974°®7 and the University of Southern California,** UCLA’s 
crosstown rival, began its involvement in 1975.®° 


4. The Precipitating Villain 


Champion, being of the opinion that it created the collegiate imprint 
industry, reaped the first benefits of the collegiate merchandising expan- 
sion of the 1970’s without paying any royalties to the schools whose marks 
it used,”° until the educational institutions woke up to the revenues 


available. The schools then attempted to stop Champion. A controversy 
with Ohio State was settled.” DePaul University,’2 having recently become 
a national power in college basketball, sued Champion for selling unlicensed 
garments imprinted with the University’s Blue Demon mascot and name.’ 
This action was settled when Champion agreed to stop. Suits by UCLA 
and USC were also settled.”* Champion was also sued by the organizers 
of the annual Rose Bowl Game.’5 





Bell and Majestic, supra note 47, at 70. 
E.g., UCLA, Revoyr, supra note 3, at page 6. 
Bell and Majestic, supra note 47, at 70. 
Revoyr, supra note 3, at 6. 
Id. 
December 13, 1963. Id. 
‘Revocable License to use the name of the University of California’’. Id. 
For watches. Id at 7. 
Id. at 8. 
Id. at 6. 
Hereinafter ‘‘USC’’. 
Revoyr, supra note 3, at 8. 
7° Notwithstanding that it paid royalties to National Football League Properties Inc. 
for use of the National Football League trade marks and to the owners of cartoon characters 
such as SNOOPY. University of Pittsburgh, 686 F.2d at 1042, n.5. 
71 Revoyr, supra note 3, at 8. 
72 At Chicago, Illinois. 
73 Vickery, supra note 4. 
74 Id; Revoyr, supra note 3, at 8. 
75 University of Pittsburgh, 686 F.2d at 1042, n.5. The Rose Bowl is played on New 
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Ironically the action which Champion successfully defended against 
the University of Pittsburgh was the one that drew national attention to 
the problems and potential in the field of collegiate licensing.’* In that 
case, Pitt had known of, and at least tacitly approved of, Champion’s 
manufacturing and selling of clothing items imprinted with its marks until, 
-in recognition of the relatively new-found fame of these marks resulting 
from the achievement of national prominence by its football teams in the 
mid-1970’s, the University demanded that Champion agree to a royalty 
bearing license.??7 When Champion rejected the license,”* Pittsburgh 
brought suit. Both a motion for a preliminary injunction and a claim for 
a permanent injunction after the first portion of a bifurcated trial”® were 
denied on the basis of the plaintiff’s laches, the denial being reversed and 
remanded on appeal.*° On remand, it was held in favour of the defendent.*1 
inter alia on the ground that the use of the school’s insignia on clothing 
was merely functional, enabling the garment wearer to display his or her ~ 
support for the University’s athletic teams or some other affinity for the 
institution. ®? 

On the basis of its victory, Champion became aggressive, opposing 
application for registration of insignia filed by universities which included, 
for example, USC.*3 The absurdity was pointed out by a former licensing 
coordinator at USC,** who is quoted as having said, ‘‘How in the heck 
can Champion say they’ve been using ‘‘USC’’ longer than USC?.’’*5 The 
fact may have been that Champion was applying the USC marks to 
garments before USC had commenced doing so, as in the Pitt litigation. 

Although it emerged victorious in the Pitt litigation, Champion was 
burdened by legal fees** and, in the face of victory by the National Football 
League teams’ licensing agent against one of Champion’s competitors to 
restrain similar activities.*7 Champion negotiated settlements and began 





Year’s Day in Pasadena, California and is considered the ‘‘grandaddy’”’ of the bowl games 
mentioned in note 1, supra. 

76 University of Pittsburgh v. Champion Products, Inc., 529 F. Supp. 464 (W.D. 
Pa. 1982), aff’d in part 686 F.2d 1041 (3d Cir. 1982), cert. denied 459 U.S. 1087 (1982). 

77 529 F. Supp. at 464. 

78 Id. 

79 Id. at 499. 

80 686 F.2d at 1049. 

81 566 F. Supp. at 711. 

82 Id., But see National Football League Properties, Inc. v. ‘Wichita Falls Sportswear, 
Inc., 532 F. Supp. 651 (D.C. Wash 1982) and National Football League Properties, Inc. 
v. Consumer Enterprises, Inc., 36 Ill. App. 3d 814, 327 N.E.2d 292 (1975). See also In 
re Olin Corporation 181 U.S.P.Q. 182 (BNA) (T.T.A.B. 1973). 

83 Vickery, supra note 6. 

84 Stephen Crossland, later director of a university licensing agent, International Col- 
legiate Enterprises, See infra note 116. 

85 Vickery, supra note 4. 

86 Revoyr, supra note 3 at 9. 

87 See National Football League Properties, Inc. v. Wichita Falls Sportswear, Inc., 
532 F. Supp. 651 (D.C. Wash. 1982). 
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to sign licensing agreements.** The irony is that Champion became the 
licensing agent for Notre Dame which had long resisted licensing of its iden- 
tifying indicia.*® However, the point was not lost on American univer- 
sities and colleges. There was a lot of money to be made by schools in 
licensing their identifying marks. The 1980’s has seen an explosion of 
protective and promotional efforts and the rewards have been large.%° 


5. The Recent Explosion in Collegiate Licensing 


While prior to the 1980’s there had only been a few,®' by the end of 
1981 there were 26 programs®? and, by mid 1984, 70 schools were 
involved.*? However, there is still much room for growth, as there are about 
2400 colleges and universities in the United States®* and about 200 in 
Canada. 

Today, these schools license goods which cover the range from toilet 
seats®> to jelly beans®* and most things in between, including such goods 
as stationery,®” novelty items®* and the most lucrative wares, clothing.®® 
The money has been substantial. One estimate suggested that collegiate 
licensing was a $2.25 billion industry in the United States in 1981.1%° 

Typically, royalties for use of a school’s marks are in the 5 to 10 per- 
cent range,?°! the majority being in the 6 to 6-1/2 percent range.1°? While 
smaller schools with less prominent athletic reputations and younger pro- 
grams received annual royalties on the order of $10,000 in 1982,1° many 
schools’ annual domestic!™ royalties exceeded $100,000 in 1981.1°5 Some 
schools have annual income in the order of a half million dollars from 
their direct and catalogue sales and domestic licensing programs. 1°* Other 
schools exceed that amount in licensing royalties alone.1°” These monies 





Revoyr, supra note 3, at 9. 
Id. 
See the discussion in paragraph A. 5 infra p. 234. 
Revoyr, supra note 3, at 8. 
Vickery, supra note 4. 
Revoyr, supra note 3, at 6. 
Id. 
Phillips, supra note 57. 
Id. 
Revoyr, supra note 3, at 6. 
University of Pittsburgh, 529 F. Supp. 464. 
Revoyr, supra note 3, at 8. 
Phillips, supra note 57. 
Bell and Majestic, supra note 47, at 74. 
102 Revoyr, supra note 3, at 9; Vickery, supra note 4; and University of Pittsburgh, 
529 F. Supp. at 468. 
103 Vickery, supra note 4. 
104 For a discussion of international royalties, see Paragraph A.7 infra p. 235. 
105 E.g., UCLA. Bell and Majestic, supra note 47 at 73. 
106 E.g., University of Michigan, University of Georgia and University of Florida. 
Phillips, supra note 75. 
107 E.g., UCLA. Bell and Majestic, supra note 47, at 73. 
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have been diverted to various beneficiaries, including athletics‘®* and the 
reduction of text book costs for students.1°° 


6. Program Administration 


There has been no consistency in the way programs are administered 
by individual schools. For example, in some cases, licensing is controlled 
by the legal department,!° or the athletic department,'11 while some 
schools handle licensing through the contract administration office*’? or 
auxiliary services.11% 

Perhaps, learning from the National Football League, whose member 
clubs engage in licensing through a single entity,'1+ there has been move- 
ment to establish organizations to coordinate licensing for groups of 
schools. The logical choice, the NCAA, as a result of inexperience and 
lack of expertise, failed to establish a solid program.115 This opened the 
door for organizations such as International Collegiate Enterprises'** and 
Golden Eagle.11” These two organizations have since merged to form Col- 
legiate Concepts, which represents about 50 schools.‘1* Other bodies have 
sprung up, and the formation of an association of collegiate licensing ad- 
ministrators is now underway.119 


7. International Licensing 


So what has all of this to do with Canada? Two things. First, there 
is no reason why Canadian schools cannot embark on similar programs. 
Although the prominence of Canadian universities is not emphasized 
through mass media coverage of collegiate athletics to the same extent 
as in the United States, goods bearing Canadian university marks have 
a market. 

Second, the reputation of many American universities extends to 
Canada and appropriate protection and licensing programs should be pur- 





108 E.g., Pennsylvania State University and University of Oklahoma. Phillips, supra 
note 57. 

109 E.g., UCLA and University of Florida, Phillips, supra note 57. 

110 F.g., University of Texas. Revoyr, supra note 3, at 9. 

111 E.g., Michigan State University and University of Iowa. Id. 

112 E.g., Ohio State University. Id. 

113 E.g., USC and Texas Agricultural and Mechanical University, known as Texas 
A & M. Id. 

114 National Football League Properties, Inc. National Football League Properties, Inc., 
532 F. Supp. 651. 

115 See the discussion of the NCAA’s involvement in collegiate licensing in Revoyr, 
supra note 3, at 8. 

116 Formed in California by the former licensing coordinator of USC. Id., Phillips, 
supra note 57. 

117 Active in the Southeast. Revoyr, supra note 3, at 8. 

118 Jd. 

119 Td. at 11. 
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sued here. Through the inundation of American culture into Canada by 
way of mass media, the American schools are just as well known and, 
except for regional biases, their products are equally marketable in Toronto 
or Vancouver as in Buffalo or Seattle. The National Football League, which 
has no Canadian franchise, has recognized this and successfully embarked 
on a comprehensive licensing program. ‘2° 

If this is surprising, consider, by way of example, the foreign licensing 
program of UCLA. UCLA merchandise has been sold by catalog to pur- 
chasers in Western Europe, Scandinavia, many countries of Asia and 
Africa, Australia, and Mexico as well as in Canada and the United States. 121 
Sales of clothing bearing UCLA marks in Japan alone for the period 1976 
through 1981 totalled almost $64 million.122 While domestic license 
royalties received by UCLA in 1981 exceeded $100,000,12° royalties 
received from jurisdictions outside the United States exceeded $400,000 
in 1981.124 American universities are now pursuing registration of their 
marks in many foreign jurisdictions for many types of goods.125 


B. Protection of Collegiate Marks in Canada 
1. Problems with Registration as Ordinary Trade Marks 


While registration is generally the most desirable form of protection 
for trade marks in Canada, there are some problems in the context of col- 
legiate licensing that make an alternate form of protection more desirable. 

A principal problem is that, to be registrable, an identifying indicium 
must be a trade mark!2¢ rather than an aesthetic or functional design as 
characterized in the University of Pittsburgh decision.!?” As was said in 
In re Olin Corporation, 12® 





120 Through National Football League Properties, Inc. An example of the relation- 
ship in reputation between university marks and those of the National Football League 
may be seen from an advertisement in a Toronto newspaper placed by a sporting apparel 
store and advertising three items: ‘‘NFL T-Shirts’, ‘‘Selected NFL Official Shirts’’ and 
“U.S. College T-Shirts’? Toronto Star, January 12, 1985, page TV-9. 

121 Bell and Majestic, supra note 47 at 72. 

Id. at 72, 73; Revoyr, supra note 3, at 8. 

Bell and Majestic, supra note 47 at 73. 

Id. 

E.g., UCLA has obtained registrations in Denmark, France, Japan, Norway, Thailand 
and the United Kingdom. Bell and Majestic, supra note 47 at 73. 

126 Can. Rev. Stat. c. T-10, §2 (1970). 

127 566 F. Supp. at 722. 

128 181 U.S.P.Q. at 182 (BNA). 

In International Order of Job’s Daughters v. Lindeburg & Co., 633 F.2d 912, 918 
(9th Cir. 1980) it was said at page 724: 

We commonly identify ourselves by displaying emblems expressing allegiances. 
Our jewellery, clothing and cars are emblazoned with inscriptions showing the 
organizations we belong to, the schools we attend, the landmarks we have visited, 
the sports tears we support, the beverages we imbibe. Although these inscriptions 
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{i]t is a matter of common knowledge that T-shirts are ‘‘ornamented’’ with 
various insignia, including college insignias. . . .In that sense what is sought 
to be registered could be construed to be ornamental. If such ornamentation 
is without any meaning other than as mere ornamentation it is apparent that 
the ornamentation could not and would not serve as an indicia of source. 


Where the name of a university is printed on clothing there is an argu- 
ment that the mark is not a trade mark, but is merely a designation of 
choice or loyalty and thereby is merely aesthetic or functional.’2® Therefore, 
many uses contemplated by collegiate licensing may not be protectable 
by registration of trade marks. In addition to this problem, a trade mark 
cannot be registered if it is not distinctive, because it neither actually 
distinguishes nor is adapted to distinguish the goods or services in 
association with which it is used by the applicant from those of others.1° 
Nicknames, such as HUSKIES,131 may not be distinctive of a single entity 
and may therefore be unregistrable. 

Another difficulty is that a trade mark is not generally registrable if 
it is primarily merely the name or the surname of an individual who is 
living or has died within the preceding thirty years**? or is clearly descrip- 
tive or deceptively misdescriptive of the place of origin of wares or 
services.*33 Therefore, schools named after alive or recently deceased indi- 
viduals, such as Oral Roberts,’ may not be able to register their names. 
Similarly, marks such as PITTSBURGH might not be registrable as being 
descriptive or misdescriptive. If a prior registration exists for a particular 
mark,135 such as BRUINS of Boston’s hockey team, a university would 
not be able to register a confusing nickname, such as UCLA’s BRUINS, 
for similar goods. 

A major obstacle is that registration of a trade mark is limited to the 
person (or his successor) who has first adopted a trade mark in Canada. 16 
A trade mark is deemed to be adopted by a person when he or his 
predecessor in title commences to use it in Canada or to make it known 
in Canada or, if he or such predecessor had not previously so used it or 





frequently include trademarks, it would be naive to conclude that the name or 
emblem is desired because consumers believe that the product somehow originated 
with or was sponsored by the organization the name or emblem signifies. 

128 Gadban, Thoughts on Trade Mark Use following Pharmaco, 11 PTIC Bull. series 
8, 630 (1980). See University of Pittsburgh, 566 F. Supp. at 722. 

130 Can. REv. Stat. c. T-10, § 2 (1970). 

131 Used by both the University of Washington and St. Mary’s University in Halifax, 
-Nova Scotia. See the TRADE Marks JoURNAL, Consumer and Corporate Affairs Canada, 
January 9, 1985 at pages 86-88 for marks of St. Mary’s University. 

132 Can. REv. Stat. c. T-10, § 12(1)(a) (1970). 

133 Id. at § 12(1)(b). 

134 At Tulsa, Oklahoma. 

135 Trade Marks Act, 1952-1953, c. 49, § 12(1)(d). 

136 Td. at § 16. 
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made it known, when he or such predecessor files an application for its 
registration in Canada. ‘37 

A trade mark is deemed to be used in association with wares if, at 
the time of the transfer of the property in or possession of such wares, 
in the normal course of trade, it is marked on *he wares themselves or 
on the packages in which they are distributed or it is in any other manner 
so associated with the wares that notice of the association is then given 
to the person to whom the property or possession is transferred.1* A trade 
mark is deemed to be used in association with services if it is used or 
displayed in the performance or advertising of such services,15° advertising 
itself being sufficient only if the trade mark owner is capable and willing 
to provide the services.'4° Use in Canada of a trade mark of an educational 
institution by an American licensee of that institution does not enure to 
the benefit of the school if the licensee is not registered as a user of the 
mark,'4? which registration is impossible until the trade mark itself is 
registered.*4? If the licensee is the first to use the mark in Canada, the 
schoo! cannot assert that it was the first to adopt the mark in Canada. 

A trade mark is deemed to be made known in Canada by a person 
if it is used by such person in a foreign country, such as the United States, 
which adheres to the Paris Convention,1*? in association with wares or ser- 
vices; such wares or services are advertised in association with the trade 
mark in Canada; and the trade mark has become well known in Canada 
by reason of such advertising.'*4 The advertising must be by way of printed 
publications circulated in Canada in the ordinary course of commerce 
among potential dealers in, or users of, such wares or services'*® or by 
way of radio broadcasts or television telecasts ordinarily received in Canada 
by potential dealers in or users of such wares or services.14® 

The mark must have been used or made known by its owner,‘*’ so that 
use or advertising by an American license will not constitute adoption in 
Canada of the trade mark by the institution, and instead may give the 
licensee a superior claim to the trade mark in Canada, subject to any con- 
tractual obligation to the institution. In the absence of use or making a mark 
known in Canada, adoption may also occur by the filing of an application 





137 Id. at § 3. 
138 Id. at § 4(1). 
139 Td. at § 4(2). 
140 Wenward (Canada) Ltd. v. Dynaturf Co., 28 C.P.R. 2d 20 (1976) (Registrar of 
Trade Marks). 
141 Trade Marks Act, supra note 135 at § 49(3). 
142 Id. at 49(8). 
143 The Convention of Paris entered on March 20, 1883 and all revisions to which 
Canada has become a party. 
144 Trademarks Act supra note 135 at § 5. 
Id. at § 5(b){i). 
Id. at § 5(b)(ii). 
Id. at § 16. 
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for registration, which may be based on proposed use*4* in Canada or 
registration and use in a foreign country,’*® such as the United States, or 
both. 

For marks which may have already been adopted by others in Canada 
or where American licensees or unauthorized interlopers may have ac- 
quired Canadian trade mark rights by virtue of their activities, it may be 
impossible for schools to obtain registration in Canada. Even if these facts 
are not before the Trade Marks Office Examiner, they may come out in 
opposition proceedings*®° in which the inherent registrability of the trade 
mark,'51 the entitlement of the applicant to registrations? and the ques- 
tion of distinctiveness’5? are all subject to determination. 

Another problem with registration is the time it takes to obtain grant 
of the registration. Even in the absence of opposition proceedings, the 
typical application is pending for over a year and, in the shortest prosecu- 
tion, registration cannot be expected in less than nine months. 

For all of the above reasons, it may be difficult for educational in- 
stitutions to obtain registration or timely registration of their symbols for 
licensing. Because the licensing of an unregistered trade marks may be 
dangerous or fatal to the value of the mark*** because it impairs its distinc- 
tiveness, the statutory provision alluded to earlier’®5 is important for the 
purposes of collegiate licensing. 


2. The Statutory Advantage 


Section 9 of the Canadian Trade Marks Act defines a list of symbols, 
whose adoption is proscribed. Among the symbols listed are those sug- 
gesting royal patronage’®* or government sanction,'5” those of specific 
organizations, ‘5* and those which are offensive1®® or intrusive’®° in nature. 
Subparagraph 9(1)(n)(ii) includes in this list ‘‘any badge, crest, emblem 
or mark of any university in respect of which the Registrar has, at the re- 
quest of . . . the university . . . , given public notice of its adoption and use.”’ 





148 Id. at § 16(3). 

149 Id. at § 16(2). 

150 Td. at § 37. 

151 Td. at § 37(2)(b). 

152 Id. at § 37(2)(c). 

153 Id. at § 37(2)(d). 

154 For example, MacKenzie v. Busy Bee Enterprises International Ltd., 32 C.P.R. 
(2d) 196 (Fed. Ct., Tr. Div. 1977); Chalet Bar B-Q (Canada) Inc. v. Foodcorp Ltd., 66 
C.P.R. (2d) 56 (Fed. Ct. App. 1983). 

185 See the discussion in Paragraph B. 2 infra p. 239. 

186 Trademarks Act, supra note 135 at § 9(1)(a-d). 

157 Id. at § 9(1)(d,e and i). 

188 E.g., the Red Cross. Id. at § 9(1) (f-h); the United Nations. Id. at § 9(1)(m); Canada’s 
Armed Forces. Id. at § 9(1)(n)(i); and the Royal Canadian Mounted Police. Id. at § 9(1)(o). 

189 Scandalous, obscene or immoral marks. Id. at § 9(1)(j). See also Burshtein, Scan- 
dalous, Obscene and Immoral Marks, 1 C.I.P.R. (P.T.I.C.) 192 (1984). 

166 Those suggesting a false connection with an individual, including a portrait or 
signature. Trade Marks Act, supra note 135 at § 9(1)(k-1). 
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The adoption in connection with a business, as a trade mark or other- 
wise, of any mark consisting, of, or so nearly resembling as to be likely 
to be mistaken for one of the listed symbols is prohibited.1*1 Since adop- 
tion seems to include use and the filing of an application,’®? as soon as 
an eligible university mark is made the subject of public notice, protec- 
tion against use and registration by others is acquired. The registration 
procedure and all its attendant problems** do not apply to symbols pro- 
tected by Section 9*** and real advantages both in terms of obtaining**® 
and enforcing’** rights are available to a university which has obtained 
publication of a notice for a symbol. 


3. Unique Provision 


Subparagraph 9(1)(n)(ii) is an almost unique provision. Even Canada’s 
predecessor to its current Trade Marks Act, the Unfair Competition Act,®” 
while protecting many of the symbols presently within subsection 9(1), 
did not specifically include the symbols of universities,** although such 
designations may have been included in the symbols of ‘‘public 
authorities’’,1** which were protected.17° Interestingly, even though the 
protection in favor of university marks is maintained in the proposed new 
Canadian trade mark legislation,’”* the draft bill has proposed the elimina- 
tion of protection for other public authorities.172 

While United States trade mark legislation prevents registration of 


a trade mark which consists of or comprises matter which may falsely 
suggest a connection with institutions,” and it seems to have been taken 
that a university falls within the term ‘‘institution’’,17* there is no provi- 
sion which prohibits the use of marks of educational institutions. It is 
interesting to note that at least one American state, California, provides 
that no person shall, without the permission of the Regents of the Univer- 





161 Id. at § 9(1), preamble. 

Id. at § 3. : 
See the discussion in Paragraph B.1 supra p. 236. 
See the discussion in Paragraph B.7 infra p. 251. 
Id. 

See the discussion in Section C. infra p. 255. 
Can. REv. Stat. 1952, c. 274. 

Id. at § 14(1). 

See the discussion in Paragraph B.5 infra p. 246. 

170 Unfair Competition Act, supra, note 167, § 14(1)(j). 

171 An Act Relating to Trademarks and Unfair Competition, Bill S-11, given first 
reading February 6, 1979; Paragraph 11(1)(p). Under Subsection 11(3) of the Draft Bill, 
the Registrar would be able to refuse to give public notice of the adoption and use of 
a university symbol if he were satisfied that the use of the symbol would cause or be 
likely to cause confusion or would unduly prejudice or be likely to unduly prejudice 
any person in describing his goods, services or business. 

172 See the discussion in Paragraph B.5 infra p. 246. 

173 Lanham Act, 15 U.S.C. § 1052(a) (1982). 

174 The University of Notre Dame du Lac v. J. C. Gourmet Foods Imports Co., Inc. 
703 F.2d 1372. (Fed. Cir. 1983). 
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sity of California, use the name of the University, any abbreviation of it 
or any name of which the name is a part, on commercial products.175 

In Australia, the Registrar may refuse to register a trade mark that 
contains or consists of any representation of the arms or emblem of a public 
authority or ‘‘public institution’’ in Australia or so nearly resembles such 
a mark as to be likely to be mistaken for such a mark.1”* The only authority 
is to refuse registration in the exercise of the Registrar’s discretion. There 
is no prohibition against use. The British legislation similarly provides 
that the Registrar may require a consent to the registration and use of a 
symbol of an ‘‘institution’’ prior to registration.17” 

With the uniqueness of Section 9(1)(n)(ii) in mind, we now consider 
to what and to whom it applies and what its effects are. 


4. What is a ‘‘University”’ 


Subparagraph 9(1)(n)(ii) restricts the protection offered thereby to 
universities, as opposed to educational institutions in general. As Section 
9 is prohibitive in nature,'”* it must be strictly construed.17° Therefore 
bodies such as colleges cannot be protected under the terms of Subpara- 
graph 9(1)(n)(ii), although protection may be available for them as ‘‘public 
authorities’? within the meaning of Subparagraph 9(1)(n)(iii).1*° Exactly 
what qualifies as a ‘‘university’’ must be determined. This is difficult, 
it having been said that ‘‘ . . . the word ‘‘university’’ is not a word of 
art, and, although for the most part one can identify a university when 
one sees it, it is, perhaps, not easy to define it in precise and accurate 
language.’’1®1 

The terms ‘‘school’’, ‘‘junior college’’, ‘‘college’’ and ‘‘university’’ 
all convey the same idea, indicating an institution of learning consisting 
of trustees, teachers and scholars, engaged in imparting knowledge to resi- 
dent students and possessing the rights to confer diplomas or degrees. 1*2 
Many institutions, not formally entitled ‘‘universities’’, may in certain 
ways be said to give a university education. The standards are those of 
a university, the teaching is of a quality that is found in a university, but 
no matter how far they closely approximate the aims, character, activities, 
and merits of a university, they may not be universities. The fact that an 





175 CaL. Epuc. Cope § 92000 (Deering 1978). 

176 Trade Marks Act, P 29(1)(f) (1955). 

177 Trade Marks Rules, P 17 (1938). 

178 Insurance Corp. of British Columbia v. Registrar of Trade Marks, 44 C.P.R. (2d) 
1, 5 (Fed. Ct. Tr. Div.) (1980). 

179 Nehi Incorporated v. Registrar of Trade Marks, 217 Ex. C.R. 219 (1939), a case 
decided under Section 14 of the Unfair Competition Act, supra note 167. 

180 See the discussion in Paragraph B.5, infra p. 246. 

181 St. David’s College, Lampeter v. Ministry of Education, (1951) 1 All E.R. 559, 
560 (Chancery 1951) (Vaisey, J.). 

182 State v. Erickson, 244 P. 287, 291 (Mont. 1926); St. David’s College, Lampeter, 
(1951) 1 All E.R. at 561. 
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educational institution possesses all or most of the essential qualities of 
a university does not necessarily prove that it is a university.1*3 

What then is a ‘“‘university’’, as distinguished from a college, a junior 
college or the like? It has been judicially acknowledged in the United States 
that, although a university ordinarily implies a higher calibre institution, 
it is difficult to make the distinction.1** While a university is an institu- 
tion of higher learning,’*5 it is more. A university is an institution in 
which the education imparted is universal, embracing many branches, 
such as the arts, sciences and all manner of learning.‘** Hence, it has 
been said that a true university demands the representation of all 
faculties.1*” More importantly, the chief distinguishing characteristic be- 
tween a university and other institutions of learning is the power and 
authority possessed by a university to grant titles and degrees such as 
Bachelor of Arts, Master of Science or Doctor of Philosophy, by which 
it is certified that the holders have obtained some definite proficiency.1** 
Therefore, it is submitted that unless an educational institution instructs 
and examines in what some consider the more important branches of learn- 
ing and possesses the power by statute or charter to grant degrees, it prob- 
ably does not qualify as a ‘‘university.’’ 

The leading Canadian case on the meaning of the word ‘‘university”’ 
is the Ontario Court of Appeal decision in Re: City of London and Ursuline 
Religious of The Diocese of London.1*® There, a body known as Ursula 
College was affiliated with the University of Western Ontario’®® and en- 
titled to provide courses leading to a degree which could only be conferred 
by the University of Western Ontariv.'®1 The Ontario Assessment Act*® 
provided an exemption from assessment for real property where such prop- 
erty is ‘‘bona fide used in conjunction with and for the purposes of a 
university.’’?®3 It was held on appeal that the College was not itself a univer- 
sity and that the property in question was not used for the purposes of the 
University of Western Ontario.1% 

Holding that Ursula College was not a ‘‘university’’, the court followed 





183 Saint David’s College, Lampeter, [1951] 1 All E.R. at 562. 

184 Roach v. Board of Trustees of St. Louis Public Schools, 77 Mo. 484, 487 (1883). 

185 Stowe Preparatory School, Inc. v. Town of Stowe, 124 Vt. 392, 395, 205 A. 2d 
544, 547 (1964). ; 

186 Commonweatlh v. Banks, 198 Pa. 397, 398 48 A. 277, 278 (1901) Ingram v. Texas 
Christian University, 196 S.W. 608, 612 (Tex Civ. App. 1917). 

187 City of Cincinnati v. Jones, 16 Chio Dec. 343, 346 (1905). 

188 Re City of London and Ursuline Religious of the Diocese of London, [1964] 1 
O.R. 587 (Ct. App.); West v. Board of Trustees of Miami University and Miami School, 
41 Ohio App. 367, 181 N.E. 144 (1931); Commonwealth v. Banks, 48 A.2d at 278. 

189 1 O.R. 587. 

199 University of Western Ontario Act, S.O. 1955, C.118, § 6(2). 

91 Id. at § 39(1)(d). 

192 Then R.S.Q. C.23 1960. 

193 Id. at § 4(4). 

194 Re City of London and Ursuline Religious of the Diocese of London (1964) 1 
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the British case of St. David’s College, Lampeter v. Ministry of 
Education.'*5 That case involved a declaration sought by the College that 
it was a university for the purposes of qualification for university awards 
by the Minister of Education.1** St. David’s was founcied in 182z and in- 
corporated by royal charter in 1829. It was further regulated by subse- 
quent royal charters. While originally it was exclusively a theological in- 
stitution, it later provided instruction in languages, mathematics and 
sciences. Its students numbered about 170, approximately four-fifths of 
whom intended to take holy orders. Admission to the College was not 
limited to persons from any locality. In the royal charters, the College 
had been granted the right to confer only bachelors degrees in arts and 
divinity.197 

In deciding that the College was not a ‘‘university’’, Mr. Justice Vaisey 
made the statement quoted at the beginning of this Section.*°* He then 
went on as follows: 


Counsel for the plaintiffs has enumerated what he regards as the essential 
qualities which justify an institution being described as a university, and 
I do not think that there is much doubt that essentially, with exceptions 
which I will mention, St. David’s possesses those qualifications. He said, 
in the first place, that it must be incorporated by the highest authority, i.e., 
by the sovereign power, succeeding, no doubt, to the Papal privilege which 
was exercised in Christendom in the middle ages by the proper, and indeed, 
only body which could incorporate and give authority to a great teaching 
institution. There is no doubt that St. David’s College was incorporated and 
reincorporated and that its incorporation was confirmed and strengthened 
by acts of the sovereign power, that is to say, by royal charter. Secondly, 
it is suggested that to be a university, an institution must be open to receive 
students from any part of the world. There, again, there is no suggestion 
that there is any bar to students from any locality at St. David’s College. 
It is said further that there must be a plurality of masters, i.e. that there 
cannot be a university with only one teacher. It is clear from the charters 
that those who teach in this college are numerous. Again, it was suggested 
that a university, to be such, must be an institution in which at least one 
of the higher faculties is taught, those higher faculties being, of course, 
theology—the queen of sciences—law or philosophy, which in some defini- 
tions are regarded as identical, and, thirdly, medicine. Then it is said that 
there cannot be a university without residents either in its own buildings 
or near at hand. It is said that residence is a necessary qualification. I have 
left until last what is stated to be the most obvious and most essential quality 
of a university, that is, that it must have power to grant its own degrees. 
Here we find the very curious situation that the royal prerogative of granting 
degrees in the various faculties and branches of knowledge has been granted 
to this particular institution subject to a very strict limitation. It is only en- 
titled to grant the degrees of bachelor of arts and bachelor of divinity. It 
has not of its own essential power any right to grant degrees, but to that 
limited extent the royal privilege has been acceded to it by royal concession. 





(1951) 1 All E.R. 559. 

Id. at 559, 560. 

Id. at 560. 

See supra text accompanying note 181. 





244 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 12, No. 2 


That being the position, I have no doubt that St. David’s College 

(I will come back to the question of degrees) most of the necessary 
ingredients that go to make a foundation or institution a university, but, 
if the word ‘‘university”’ is not one of art, I have to try to see what it means, 
regard being had to those particular qualities which I have enumerated. I 
have to see whether or not, in accordance with the ordinary language of 
mankind, this small college, doing admirable work, is properly to be described 
as and ought to be regarded as a university. I think that it is very difficult, 
when you are dealing with a word of general import like this, to lay down 
the precise criteria, but I ask myself what the ordinary man would say if 
he were asked whether this college was a university. I am not referring to 
the man in the street—a man who, perhaps, has had no university educa- 
tion or no experience of what a university is—but to the ordinary man who 
does know what a university is or who has received his education at a univer- 
sity. I cannot bring myself to believe that such a man would say that St. 
David’s College, Lampeter was a university. It does not, I think, follow that, 
if it possesses all or most of the qualities of a university, it necessarily follows 
that it is a university. I am inclined to think that the onus must lie on this 
institution, which has never been called a university in any of its charters. 
It is true it is included among the universities in, for instance, such a well 
known reference book as Crockford’s Clerical Directory, and it may for some 
purposes count as a university or be considered as equivalent to a univer- 
sity, or to use another phrase, to rank as a university or to provide instruc- 
tion of university standard. I cannot bring myself to think that that is enough. 
I cannot help feeling that this extraordinarily limited power of granting 
degrees, which has throughout been regarded during the arguments as being 
really the test for the solution of this problem, is an indication that this in- 
stitution falls short of a university properly so called. It was suggested to 
me that weight must be given to the fact that, in the charters on which its 
existence depends and by which it was founded, though there are possible 
slight indications the other way, care is taken not to call this institution 
a university. It was never incorporated as a university, and although the 
word may not have any technical significance and one can imagine a case 
in which a teaching institution is given such plenary powers of instruction 
and so forth as would lead irresistibly to the conclusion that the Crown in- 
tended to make it a university, I do not think that this is such an institution. 
Although I must not be supposed for one moment to think that a university 
has to be judged by its size or the number of its pupils or by the range of 
instruction which it gives, still, size is a matter of some consideration. I 
cannot believe that this one single college, this one single educational 
establishment, with all its merits and the good work which it does and all 
the advantages which it gives to those who resort to it for instruction, in 
any ordinary sense of the word could properly be described as a university. 
. . . It has never called itself a university and, although included with the 
universities in certain books of reference, I have had no evidence to show 
that anybody has ever referred to it as a university. It may in certain ways 
be said to give a university education, that its standards are those of a univer- 
sity, and that its teaching is of the quality which is to be found in a university, 
but there still remains the gap to be bridged, the doubt whether, however 
closely it approximates in its aims, character, activities and merits to a univer- 
sity, this college can properly be described as a university. Judging the mat- 
ter both on broad principles and on the narrow principles of its limited powers 
and the absence of any express intention of making it a university by the 
sovereign power, I think that the plaintiffs have not discharged the onus 
of satisfying me that the college ought to be called and to be considered, 
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in accordance with the proper meaning of the English language, a 
university.199 


It may be the case that the Canadian concept of a university is not 
necessarily the same, Canadian institutions having more humble origins 
than the traditional universities in England. In the Ursula College case,?° 


Schroeder, J.A., speaking for the court, reviewed several definitions of 
the term.?°; 


In Wharton’s Law Lexicon, 14th ed., p. 1026, ‘‘University’’ is defined as 
‘fan association of learners, and of teachers and examiners of the learners, 
upon whose report the association grants titles called ‘degrees’ (such as 
‘Master of Arts,’ ‘Doctor of Divinity’), showing that the holders have attain- 
ed some definite proficiency’’. 

In Murray’s New English Dictionary ‘‘University’’ is defined as ‘‘the 
whole body of teachers and scholars engaged, at a particular place, in giving 
and receiving instruction in the higher branches of learning; such persons 
associated together as a society or corporate body, with a definite organiza- 
tion and acknowledged powers and privileges (especially that of conferring 
degrees), and forming an institution for the promotion of education in the 
higher or more important branches of learning’’. 

In 13 Hals., 3rd ed., p. 707, para. 1441, it is said that ‘“The word ‘univer- 
sity’ is not a word of art . . . The essential feature of a university seems 
to be that it was incorporated as such by the sovereign power.”’ It is stated 
that ‘‘other attributes of a university appear to be the admission of students 
from all parts of the world, a plurality of masters, the teaching of one at 
least of the higher faculties, namely theology, law or philosophy, which 
in some definitions are regarded as identical, and medicine, provision for 
residence, and the right to confer degrees, but possession of these attributes 
will not make an institution a university in the absence of any express in- 
tention of the sovereign power to make it one’’. 


Then, after referring to the St. David’s College case,?°? Schroeder, J.A., 
said: 


The chief distinguishing characteristic between a university and other institu- 
tions of learning is the power and authority possessed by an institution of 
learning to grant titles or degrees such as Bachelor of Arts, Master of Arts, 
or Doctor of Divinity, by which it is certified 'that the holders have attained 
some definite proficiency. It is not pretended that the respondent is invested 
with such power or authority . . . Unless an educational institution for instruc- 
tion and examination in the more important branches of learning possessed 
the power by charter or statute to grant degrees it did not qualify as a univer- 
sity. When measured by that standard the respondent clearly does not possess 
the status of a university.2°3 





St. David’s College, Lampeter, [1951] 1 All E.R. at 560-562. 
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203 [1964] 1 O.R. at 595. 
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It therefore seems that while one may look at all the circumstances, 
including internationality of students? diversity of instructors,2°5 multiple 
disciplines of higher learning,?°* resident students and size,2°”? whether 
an institution has been incorporated by the sovereign power,?°* and 
referred to as a ‘‘university’’ in its incorporating document?°® will be most 
relevant. However, the key criterion is still the power and authority of 
the institution to grant titles and degrees by which it is certified that the 
holders have attained some proficiency.?° 

The ability to grant degrees may be strictly proscribed. For example, 
in Ontario, the Degree Granting Act?‘ limits the entities who may grant 
degrees?!? and use the term ‘‘university’’.21* Universities are generally 
legal corporations owing their existence to charter or statute. In Canada, 
it is normally the latter. Some provinces have a single statute governing 
the incorporation of all universities within the province.?*4 Others incor- 
porate each individual university by a special act.215 In the United 
Kingdom, universities have traditionally been incorporated by Royal 
Charter issued by virtue of the Royal Prerogative.?1* Of the major Cana- 
dian universities, McGill?17 was so incorporated and is therefore a 
chartered, as opposed to a statutory, corporation. Queen’s University was 
originally incorporated by Royal Charter,?1* but has since been made the 
subject of federal legislation.?1° 


5. Non-University Institutions 


There may be educational institutions which, although not entitled 
to quality for the protection afforded ‘‘universities’’, may take advantage 





204 St. David’s College, Lampeter, 1 All E.R. at 560. 

205 Id. at 561. 

206 Id. E.g., Quaere technical institutions such as Ecole Polytechnique in Paris, France. 

207 St. David’s College, Lampeter, 1 All E.R. at 561. 

208 Id. at 560. 

209 Td. at 562. Re City of London and Ursuline Religious of Diocese of London, 1 
All E.R. at 562. 

210 Id. 

211 §.0. 1983, c. 36. 

212 Id. at § 2(G). 

213 Id. at § 3. 

214 E.g., British Coiumbia’s University Act, R.S.B.C. 1979, c. 419; Alberta’s The 
University Act, R.S.A. 1970, c.378. 

215 E.g., The University of Toronto Act, 1947, S.O. 1947, c. 112; The University 
of Saskatchewan Act, R.S.S. 1978, c. U-6; An Act Regulating Dalhousie University, S.N.S. 
1970, c. 147; University of Manitoba Act, C.C.S.M., c. U-60; University of Regina Act, 
R.S.S. 1978, c. U-5. 

216 Lewis, The Legal Nature of a University and the Student-University Relation- 
ship, 15 Orr. L.R. 249, 250, n.6 (1983). 

217 At Montreal, Quebec, issued by King George IV at Westminster in 1821 and con- 
firmed and amended by a Charter of Queen Victoria issued at Westminster in 1852 (the 
author’s alma mater). 

218 At Kingston, Ontario, issued by Queen Victoria at Westminster in 1841. 

219 An Act respecting Queen’s College at Kingston, S.C. 1882, c. 123, as amended 
by S.C. 1912, c.138. 
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of Paragraph 9(1)(n). The protection of Section 9 also extends to ‘‘any 
badge, crest, emblem or mark adopted and used by any public authority 
in Canada as an official mark for wares or services in respect of which 
the Registrar has, at the request of . . the . . . public authority, . . .given 
notice of its adoption and use.’’22° 

Unlike the situation for most of the terms of Section 9, we have a 
definitive judicial pronouncement on the meaning of ‘‘public authority’’. 
This is welcomed for there is no definition of the term in the statute and 
otherwise recourse would be necessary to definitions in cases unrelated 
to trade mark ‘aw, as is unfortunately required for many other terms in 
Section 9. 

Until recently, in considering requests to give public notice under 
Subparagraph 9(1)(n)(iii), the position of the Registrar of Trade Marks had 
been to follow the holding in a British case, Littlewood v. George Wimpy 
& Co., Ltd., which held that a body had to meet three basic criteria to 
qualify as a ‘‘public authority’’.2?1 First, a duty must be owed by the 
authority to the public; second, there must be present a significant degree 
of public control; and third, any profit earned must not be for private 
benefit, but for the benefit of the public.222 Most educational institutions 
would satisfy these conditions. 

The meaning of “‘public authority’ in Subparagraph 9(1)(n)(iii) arose 
for interpretation when the Canadian Olympic Association??? requested 
the Registrar to give public notice that certain marks had been adopted 
by it as official marks.?24 The Registrar refused on the basis that the COA 
did not satisfy the first two criteria applied by the Trade Marks Office.225 

The COA appealed to the Trial Division of the Federal Court.??6 That 
the COA pursued the matter vigorously no doubt stemmed in part from 
the anticipated revenues to be gained from the 1988 Winter Olympic Games 
in Calgary.22” At the trial level, the appeal was allowed on the ground 
that the COA was the only entity exercising power to pursue objects that 
the Canadian community wanted to be pursued and is the entity accepted 
by the community as exercising that power as a right.?2@ While the result 
in Littlewood may have been proper in respect of the COA, the trial level 





220 TRADE Marks ACT, supra note 135 at § 9(1)(n)(iii). 

221 Littlewood v. George Wimpy & Co. Ltd., 1 All E.R. 583, 586 (Q.B. 1953). See 
the quotation of the passage from the Registrar’s refusal in Registrar of Trade Marks v. 
Canadian Olympic Association, 67 C.P.R. (2d) 59,63 (Fed. Ct. App. 1982) at Trade Marks 
Office Examination Manual, Consumer and Corporate Affairs, Canada, ¢ 408.1021. 

222 Littlewood, [1953] all 1 E.R. at 586. 

223 Hereinafter the ‘“‘COA’’. 

224 Canadian Olympic Association v. Registrar of Trade Marks, 59 C.P.R. 2d 53 (Fed. 
Ct. Tr. Div. 1982); aff'd Registrar of Trade Marks v. Canadian Olympic Association, 1982 
67 C.P.R. 2d 59 (1982). 

225 Registrar of Trade Marks, 67 C.P.R. 2d at 63-64. 

226 Canadian Olympic Association, 59 C.P.R. 2d 53. 

227 Nelson, Olympic Label Stoutly Defended Against Brewery, THE GLOBE AND MAIL, 
April, 1984. 

228 Canadian Olympic Association, 59 C.P.R. 2d at 64. 
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decision did not lay down a test to govern all situations. The Registrar 
unsuccessfully appealed.22° The Federal Court of Appeal, relying on a 
passage from Halsbury, stated that ‘‘the meaning of a public authority 
or body may vary according to the statutory context.’’23° 

Speaking for the unanimous panel, Mr. Justice Urie found that the 
COA’s role was beneficial to the public, but stated: ‘‘In my opinion, the 
necessity for finding such obligations or duties to the public is not 
necessarily determinative of whether or not the public body is a ‘‘public 
authority’’ as that term is used in the context of the Act here under 
review.’’231 

The Court of Appeal concluded that the degree of control exercised 
by the appropriate government must be considered as an element in the 
determination of an authority as a public authority.232 After reviewing 
the facts, the Court held that there was a sufficient degree of control exer- 
cised by the Government in the COA’s activities to reinforce its character 
as a public authority within the meaning of Subparagraph 9(1)(n)(iii).23* 

In the case of the COA there was some degree of government control 
as a non-profit association with objects of a national, patriotic or sporting 
character. If the COA surrendered its charter, its assets were to be disposed 
of by the Government of Canada in association with the International Olym- 
pic Committee. A substantial portion of the COA’s financing was derived 
from the Federal Government. The Federal Government was able to exer- 
cise a substantial degree of influence on the COA’s decision in relation 
to the 1980 Olympic boycott. The close relationship with a government 
agency in the development of athletes and the provision of training op- 
portunities and facilities were also indicative of an element of control.?34 

It now seems that the criteria to be applied to determine whether a 
body is a ‘‘public authority’’ within the meaning of Subparagraph 
9(1)(n)(iii) are whether the body’s function is beneficial to the public and 
whether the appropriate government exercises a degree of control.?35 An 
interesting question, a discussion of which is beyond the scope of this 
article is whether the public institution must have authority over others, 
as opposed to those who merely attend or belong to it. Subparagraph 
9(1)(n)(iii) refers to a public ‘‘authority’’, as opposed to a public 
“‘institution’’. 

In assessing the second requirement, factors which may be persuasive 
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include: objects of a national, provincial, patriotic or sporting character; 
upon disposal, assets of the authority will devolve to the government; 
government financing; a substantial degree of government influence on 
decision making; and a close relationship with a government or govern- 
ment agency. It is submitted that any government funded educational in- 
stitution would satisfy the test. 

On the assumption that the Registrar and the courts will follow the 
criteria set out in the Canadian Olympic Association decision, as seems 
to be the case by the rapidly increasing volume of published notices under 
the authority of this section, the door is open for many educational in- 
stitutions other than universities to qualify as public authorities and thereby 
obtain the protection afforded by Paragraph 9(1)(n). 

There are several other points to note for those institutions that qualify 
as public authorities. First, it appears from the location of the phrase ‘‘in 
Canada’’ in the subparagraph that this modifies the term ‘‘public 
authority”’ so that a foreign public authority may not qualify for protec- 
tion. If ‘‘in Canada’’ were meant to modify the place of adoption and use, 
it is submitted that the phrase would have been located between ‘‘used”’ 
and ‘‘by’’.23° Therefore, only Canadian colleges which are not universities 
can qualify as public authorities, although, in certain circumstances, a 
college may be part of a university.?3” 

Second, the symbol must be adopted and used for wares or services. 
While to be eligible as a symbol for protection, a symbol of a university 
need not be adopted and used,?%* to qualify for publication of notice, it 
seems implicit that there must be ‘‘adoption and use’’.?3° In the case of 
public authorities, the adoption and use condition is clear, as is the associa- 
tion with wares and services.?4° What is required to satisfy the condition 
is, however, not clear because, as we have seen,?*? use is a species of the 
genus adoption.?42 The conjunctive used is therefore hard to explain. 
However, it is submitted that use, as defined by the statute2* for the pur- 
pose of a trade mark with either wares?“ or services,?4® should suffice. 

Third, the symbol must be used ‘‘as an official mark.’’ It is not clear 
what is meant by the term ‘‘official mark’’. It may mean a trade mark 
of an official body, such as a public authority or a mark used for official 
purposes only, in which case the sale of T-shirts by a college or its licensee 





236 As in Section 3 of the Trade Marks Act, supra note 135. 
237 See E.g., The Master, Professors, Fellows and Scholars of Downing College in 
the University of Cambridge v. Purchas, 3 B. & AD. 161 (Ct. App. 1832). 
238 Trade Marks Act, supra note 135 at § 9(1)(n)(ii). 
239 Id. at § 9(1)(n). 
Id. at § 9(1)(n)(iii). 
See the discussion in Paragraph B.1 supra p. 236. 
Trade Marks Act, supra note 135 at § 3. 
Id. at § 4. See also the discussion in Paragraph B.1 supra p. 236. 
Trade Marks Act, supra note 135 at § 4(1). 
Id. at § 4(2). 
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may not qualify. However on the strength of remarks made in Insurance 
Corporation of British Columbia v. Registrar of Trade Marks.?** it seems 
that the prevailing view is that an official mark is a mark used by an of- 
ficial entity to identify its goods or services.?+’ 


6. Eligible Symbols 


The symbols eligible for protection under Paragraph 9(1)(n) are limited 
to badges, crests, emblems and marks. While the first two terms may have 
a heraldic connotation,?+* the latter two should include a name, nickname, 
seal, logo or other designation or design which a university or college 
might wish to license. For example, a mark comprising the helmet design 
of Pitt and the word PANTHERS in a distinct script was protected under 
Subparagraph 9(1)(n)(ii).24° 

A ‘‘badge”’ is a mark of cognizance used to indicate position, member- 
ship or rank. It may be a distinguishing mark, token, device or sign, 
especially of membership in a society or group and usually worn on a 
person or an emblem awarded for a particular accomplishment.?5° 
Although currently a badge is primarily used to indicate the rank of 
military officials,251 it may be used ordinarily to show relation or merit.?5? 

The word ‘“‘crest’’, as used in Paragraph 9(1)(n), has been said to carry 
the heraldic meaning it bears in Paragraphs 9(1)(a, b, c and e).253 On this 
basis a crest may be considered to be the figure or device which appears 
above the wreath of the helmet surrounding the shield in a cost of arms.?54 
However, the basis for this view is an obiter statement?5> and a somewhat 
wider meaning might be attributable to the term, although Webster’s?56 
defines it, inter alia, in the heraldic sense. 

An ‘“‘emblem”’ is a device or figure used as a symbol to represent a 
particular idea.257 It does not have its origin in heraldry, but is used in 
the wider sense as a symbol. Webster’s?5* attributes a number of possible 
meanings, including a visible sign of an idea, an object or the figure of 





246 44 C.P.R. 2d 1. 
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an object symbolizing and suggesting something by association, and a 
device, symbol, design or figure adopted and used as an identifying mark. 
The word ‘‘mark’’ 


does not have similar connotations as do the preceding words although it 
does have a minor heraldic significance in that there are marks of cadency 
such as the Prince of Wales label to signify the first son. In common parlance, 
however, a mark is a device, stamp, label, brand, inscription, a written 
character or the like indicating ownership, quality and the like.25° 


The word ‘‘mark’’ is not defined in the Trade Marks Act and resort may 
therefore be had to dictionaries to ascertain the meaning of the word in 
its ordinary sense, which is the sense in which it is used in the context 
of Paragraph 9(1)(n).26° Webster’s?®1 defines ‘‘mark’’ inter alia as: 


something that gives evidence of something else: sign, indication, token; 
a characteristic or distinguishing trait or quality: characteristic; a 
distinguishing characteristic or essential attribute in logic: differential; a 
character usually in the form of a cross made as a substitute for a signature 
by a person who cannot or is unwilling to write and often witnessed by 
another; a personal cipher used in place of a signature; a visible sign (as 
a badge or sign of honour, rank, office or stigma) assumed by or put upon 
a person; a character, device, label, brand, seal, or other sign put on an article 
specially to show the maker or owner, certified quality, or for identifica- 
tion: trademark; a small heraldic bearing used or added as a distinctive sign; 
a written or printed symbol; an identifying mark cut on livestock with a 
knife; a brand on a log indicating ownership. 


In common parlance the word ‘‘mark’’ can mean an “‘inscription’’ or ‘‘writ- 
ten character’ indicative of ownership or quality, both of which are at- 
tributes of a trade mark.62 It seems undeniable that any collegiate designa- 
tion or design would qualify for protection as a mark or an emblem. 


7. Publication of Notice 


As stipulated in the legislation, the symbol only becomes a ‘‘prohibited 
mark’’ if it is one ‘‘in respect of which the Registrar has, at the request 
. .. of the university or public authority, as the case may be, given public 
notice of its adoption and use’’.263 

The request for the publication of notice must include all the informa- 
tion necessary to satisfy the Registrar that the notice should be published. 
The request should specify that it is made pursuant to the provisions of 





259 Per Cattanach, J., in Insurance Corp. of British Columbia, 44 C.P.R. 2d at 7. 
260 Id. at 8. 
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the particular subparagraph and should be signed by a person having 
authority to do so on behalf of the requesting body.?** Although there 
is no provision in the Trade Marks Rules?*5 and no mention in the Trade 
Marks Office Examination Manual,?** the Trade Marks Office recently has 
adopted the practice of accepting requests for publication of a notice ex- 
ecuted by a registered trade mark agent. Drawings must be submitted in 
compliance with the Rules for an application to register a design trade 
mark and color may be shown and claimed in the usual way,?®7 if desired. 

Although the Trade Marks Office Examination Manual?®* stipulates 
that a public authority should enclose a copy of the enabling legislation 
incorporating the authority, it is submitted that a public authority need 
not be created by legislation as long as it meets the criteria established 
in the Canadian Olympic Association case.?*® However, the Registrar may 
justifiably require some evidence to establish that the requesting party, 
whether it be a university or a public authority, does indeed qualify for 
publication of a notice. 

There is at the time of writing, no fee for the filing of a request for 
the publication of a notice, although a recent announcement?”° suggests 
that a fee will be shortly prescribed. The absence of a fee has obviously 
been a decided benefit for those institutions which have taken advantage 
of the provision. There are probably two reasons for the absence of a fee. 
The first is that those who would request publication were historically 
considered not to be commercial bodies, but would publish notices to 
protect recognition of their public activities. The second and possibly more 
practical reason is that there is no examination of the symbol for which 
publication of a notice is sought.?71 

No reference is made to wares and services in the case of a 
university,2”2 but mention of wares and services is made in respect of 
public authorities.2”? At one time, the Registrar required that a request 
for public notice under Subparagraph 9(1)(n)(iii) specify the wares and 
services for which public notice was to be given. In recent years, this 
requirement has been dropped and now all the request need state is that 
the symbol ‘‘has been adopted and used as an official mark for wares’’ 
or for ‘‘services’’ or for both. It is recommended that this language be 
used to satisfy the statute and avoid limitation of the scope of the published 
notice. 
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Once a symbol is found to fall within the language qualifying it for 
protection, the Registrar must give public notice when properly requested. 
The purpose of notice is to alert the public to the adoption and use of 
the symbol and to achieve an additional and more practical protection 
of an exclusive right.?”* The Registar has no supervisory function in this 
connection.?75 He has no discretion to refuse to give public notice when 
requested to do so.?7* There is also no opportunity for third party par- 
ticipation, as is the case in opposition proceedings prior to registration 
of a trade mark.?77 

Publication of such marks is not subject to the usual tests of registra- 
bility.27* Therefore universities bearing names of alive or recently deceased 
individuals, such as Oral Roberts, and universities having names which 
are geographically or otherwise descriptive, such as Alabama, can obtain 
protection. Similarly, a symbol need not be distinctive so that Southern 
Methodist University,?”° can protect its team nickname MUSTANGS and 
its common designation SMU, despite use by the University of Western 
Ontario?*° of MUSTANGS and use by St. Mary’s University2*: of the initials 
SMU. Prior adoption by another is also not a factor in preventing publica- 
tion, except that those with prior rights will not be affected by publica- 
tion of notice.2*? Prior notification by another of the same mark seems 
to be no bar, though the enforcement of a subsequent notice may be sub- 
ject to question. 

Notwithstanding that the statutory provision relating to the Register?** 
and indices?** to be kept by the Registrar make no reference to notices 
of publications under Section 9, when publication is given in the Trade 
Marks Journal,?*5 the mark is entered in the index of registered trade marks 
in the search room of the Trade Marks Office as well as in a separate index 
for published marks. Public notice is considered to be given by the 
Registrar when the particulars relating to the protected mark are advertised 
in the Trade Marks Journal.?** The date of recording of the notice in the 
records of the Trade Marks Office seems to be of no relevance. The date 
on which notice is considered to be given may be of considerable impor- 
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tance if, as suggested herein,?*” the prohibition of Section 9 is prospective 
only. 


8. Termination and Loss of Rights 


Unlike registered trade marks, which mu.t be renewed every 15 
years,?** published notices are perpetual unless, the entity which obtained 
the publication voluntary withdraws it,2*° or unless, as discussed below, 
a court may have power to order otherwise. 

The exclusive right to a registered trade mark may generally be lost 
by abandonment,?** loss of distinctiveness,?®' fraud,?®? abuse of the exclu- 
sive rights afforded,?®* non-use?** or improper registration.2®5 We have 
already seen that distinctiveness is not a relevant factor in relation to 
a Section 9 notice.2®* Non-use proceedings are strictly limited to registered 
trade marks.?°” While it may be argued that other grounds should be ap- 
plicable to marks which have been the subject of nublished notices in 
accordance with Section 9, there is no law on this point and the provi- 
sion in the Trade Marks Act enabling cancellation of entries, Section 57, 
specifically refers to entries ‘‘on the register’’,2®* which do not include 
published notices. While, on the other hand, the opening words of Sec- 
tion 53 provide that ‘‘where it is made tc appear to a court of competent 
jurisdiction that any act has been done contrary to this Act, the court may 
make any such order as the circumstances require,’’ this Section is ap- 
parently directed to a violation of a right conferred by the Statute, rather 
than to improper obtaining of rights. Perhaps, a court faced with a technical 
bar to removing a published notice might merely choose to consider it 
to be unenforceable.?9° 
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C. Scope of Protection and Licensing 
1. Prohibited Activities 


‘‘No person shall adopt in connection with a business, as a trade mark 
or otherwise, any mark consisting of, or so nearly resembling as to be 
likely to be mistaken for’’ a mark which is the subject of a published 
notice. This prohibiting clause raises a number of interesting issues. 
While many of them are beyond the scope of the following cursory 
discussion,?°: some of the most relevant issues are briefly noted. 

First, the prohibition only takes effect upon publication of the notice 
in the case of universities and public authorities. Prior to such publica- 
tion, the symbol in question is not a prohibited mark.*°? Notwithstanding 
obiter comments to the contrary,*°? it is submitted that publication only 
acts prospectively?* and anyone who has made prior use of a mark for 
which a notice is subsequently published is immune from recourse. 

Second, the provision prohibits adoption by others of a symbol for 
which notice has been published. As we have seen,*°5 adoption is the 
genus of the three species, use, making known and the filing of an ap- 
plication for registration. Therefore, any of these activities seem to be pro- 
scribed. That Section 11 prohibits ‘‘use’’ of the prohibited marks of Sec- 
tion 9 raises some issues with respect to the meaning to be attributed to 
the word ‘‘adoption’’ in Subsection 9(1). However, in any case, use of 
such symbols is prohibited, as is registration.3°¢ 

Third, to be prohibited, the symbol must be adopted ‘‘in connection 
with a business’’. This term is not defined in the statute and the word 
‘‘business’’ is a general term with widely varied meanings.2°” Some courts 
have required at least three elements to be present: the occupation of time, 
attention and labour;3°* the incurring of liabilities to other persons;3°° and 
the purpose of profit,31° but these conditions have not always been 
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necessary.**1 However, it seems clear that the selling of goods bearing 
a symbol would be considered as a business. The receipt of royalties may 
constitute a business.**2 Even the operation of an educational institution 
has been considered to be a business,**° so a situation like the Colby Col- 
lege case earlier discussed*** would be included. 

Fourth, the prohibition extends to adoption as a ‘‘trade mark or other- 
wise’’. While the phrase ‘‘or otherwise’’ is too often used in statutes by 
legislators who have not a precise knowledge of the subject,°*5 generally, 
the phrase encompasses only things of the same nature as the term or 
terms which have preceded it*** in accordance with the ejusdem generis 
rule.*1” There are, however, cases where the phrase demands a broader 
interpretation, such as ‘‘in any other way’’*"* or ‘‘any other thing’’. The 
phrase ‘‘or otherwise’’ may have to be read out of the provision for con- 
stitutional reasons,*1* the discussion of which is beyond the scope of the 
present paper. However, if the term is to remain functional in the provi- 
sion, it may extend protection to symbols which do not qualify as ‘‘trade 
marks’’, which are defined to require an element of distinctiveness,32° 
and include the type of aesthetic symbol with which the Pitt was con- 
cerned in the Champion litigation.*?1 Therefore, those supposedly aesthetic 
or functional symbols of educational institutions which adorn clothing 
and other goods, but are considered not to be trade marks*2? may be within 
the scope of the prohibition. If so, there is a major advantags of Section 
9 for collegiate licensing purposes. 


Fifth, the provision requires that the prohibited mark consist of, or 
so nearly resemble as to be likely to be mistaken for, the published sym- 
bol. While the specialized jargon of patent law treats ‘‘consisting of’’ as 
a closed term meaning exclusive of any element not specified,323 this mean- 





311 E.g., Samson v. M.N.R., [1943] Ex.C.R. 17, 32. 

312 Re Ralph, 25 Ch.D. 194. 

313 Doe d. Bishop v. Keeling, 1 M. & S. 95 (C.A. 1813); Kemp v. Sober, 20 L.J.Ch. 
502; Wickenden v. Webster, 25 L.J.Q.B. 264; but see Frederick v. Bognor Water Co., 1 
Ch.D. 159 (1909). 

314 The President and Trustees of Colby College v. Colby College-New Hampshire, 
508 F.2d 804. See supra text accompanying notes 26-28. 

318 Edmonton National System of Baking Ltd. v. Minister of National Revenue, [1947] 
C.T.C. 169, 188 (Exch. Ct.); R. v. H. J. Harmon, [1979] C.T.C. 12, 18 (Fed. Ct., Tr. Div.). 

316 Rex v. Frejd, 22 O.L.R. 566, 575 (C.A. 1910); Cassidy v. Baine Lake Rural 
Telephone Co. Ltd., 3 W.W.R. 641, 645 (Sask. Ct. App. 1933) and Edmonton National 
System of Baking Ltd. [1947] C.T.C. 169, 199. 

317 County of Wentworth v. Hamilton Radial Electric Railway Company and City of 
Hamilton, (1916) 54 S.C.R. 178, 184. 

318 R. v. DiLorenzo, (1972) 1 O.R. 876, 878 (H.C.). 

318 Quebec Northshore Paper Co. v. Canadian Pacific Ltd., 71 D.L.R. 11 (Can. 1976). 

320 Trade Marks Act, supra note 135, § 2. 

321 University of Pittsburgh v. Champion Products, Inc., 686 F.2d 1040. See supra 
text accompanying notes 76-82. 

322 Id; In re Olin Corp., 181 U.S.P.Q. 182; Boston Professional Hockey Assoc., Inc. 
v. Dallas Cap & Emblem Mfg., Inc., 360 F. Supp. 459 (W.D. Tex 1973); Gadban, supra 
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ing is probably not applicable and marks which comprise a prohibited 
mark as an element thereof are likely themselves to be prohibited.324 

Sixth, where the allegedly offending mark is not exactly that of the 
protected symbol, the test to be applied is not a ‘‘likelihood of confu- 
sion’’ test as prescribed in Section 6 of the Trade Marks Act.325 The test 
is one of sufficient resemblance between the prohibited mark and the 
adopted mark so that there is a likelihood of mistaking one for the other.32¢ 
To treat the test as anything different would be to ignore the statutory 
language. In theory, then, any wares and services that may be mentioned 
in the published notice and those in association with which the allegedly 
cffending mark is used should not be relevant.*2? However, in view of 
the fact that the respective wares and services have been considered,32* 
albeit erroneously, it is submitted, it would be prudent to not restrict the 
notice in this way. 


2. Licensing by Consent 
Subsection 9(2) provides that: 
Nothing in this section prevents the use as a trade mark or otherwise, in 
connection with a business, of any mark described in subsection (1) with 


the consent of . . . (the) authority or organization as may be considered to 
have been intended to be protected by this section. 


The university or authority may therefore consent to the use by licensees 
of the symbols. The consent may be restricted as to scope,32* term52° or 
geographical extent?** or in any other way**? as would any license. 





note 129. But see National Football League Properties, Inc. v. Wichita Falls Sportswear, 
Inc., 532 F. Supp. 651; National Football League Properties, Inc. v. Consumer Enterprises, 
Inc., 327 N.E.2d 242 (lll. 1975). 

323 E.g., Ex parte Fischer, 15 U.S.P.Q. 61 (BNA). (P.O.B.A.); Claude Neon Lights, 
Inc. v. Rainbow Light Inc., 90 F. 2d 959 (2d Cir. 1937); Ex parte Davis and Tuukanen, 
80 U.S.P.Q. 448 (BNA) (P.O.B.A. 1948); Parmelee Pharmaceutical Co. v. Zink, 285 F.2d 
465 (8th Cir. 1961); General Electric Co. v. Hoskers Manufacturing Co., 224 F. 464 (7th 
Cir. 1915). 

324 Reed v. Bakers Engineering & Equipment Company, 100 U.S.P.Q. 196 (BNA) 
(P.O.E.C. 1954). 

328 Trade Marks Act, supra note 135, § 6(5). 

326 The Queen v. Kruger, 44 C.P.R. 2d 135, 139 (Registrar of Trade Marks 1978). 

327 Canadian Club, Toronto and Association of Canadian Clubs, 45 C.P.R. 2d 86; 
The Queen v. Kruger, 44 C.P.R. 135. 

328 Deputy Attorney-General of Canada, 55 C.P.R. (2d) at 209; Central Mortgage and 
Housing Corp. v. Calvert Home Mortgage Corp. Ltd., 57 C.P.R. (2d) 267, 271 (1979); United 
States Government v. Amada Co. Ltd., 71 C.P.R. (2d) 245, 248 (Opp. Bd. 1983); United 
States Government v. Amada Co. Ltd., 75 C.P.R. (2d) 228, 231 (Opp. Bd. 1983). 

329 F.g., Lerman v. Chuckleberry Publishing Inc. 496 F. Supp. 1105, 1108 (S.D.N.Y. 
1980). 

330 F.g., Haelan Laboratories, Inc. v. Topps Chewing Gum, Inc., 202 F. 2d 866 (2d 
Cir. 1953), cert. denied 346 U.S. 816 (1953); and Price v. Hal Roach Studios, Inc., 400 
F. Supp. 836 (S.D.N.Y. 1975). 
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However, unlike the requirement for licensed users of registered trade 
marks, licensees of prohibited marks need not be registered as users. 
The Canadian Olympic Association has licensed its marks without register- 
ing users. 

It should be noted that the ‘‘consent’’ stipulated is restricted to use*4 
and does not extend to registration. Therefore, although there may be a 
consent or the applicant for registration is the university or college itself, 
notwithstanding Trade Marks Office policy%*® to the contrary, a symbol 
protected by a published notice is a prohibited mark and should be barred 
from registration to all.3* Therefore if a double barrelled approach to pro- 
tection is sought, registration should be obtained first for specific wares 
and services and then a notice published, unrestricted to specific wares 
or services. If such a policy is pursued, however, in order to preserve 
the distinctiveness of the trade mark and the validity of any registration 
thereof, any licensees will, of necessity, have to be registered as users.337 


3. Proceedings Involving Published Notices 


It is beyond the scope of this paper to discuss in any depth the pro- 
ceedings in which published notices may be used to enforce rights of an 
educational institution. However, brief mention will be made of some 
points of interest. 

Apart from the usual grounds of opposition,*** it is possible for an 
application for registration to be opposed on the basis that the subject 
trade mark is ‘‘a mark of which the adoption is prohibited by Section 9’’.339 
Note that the marks need not be ‘‘confusing’’ as defined in Section 6, 
as is required in the case of a registered trade mark.*4° 

The institution which owns the mark which is the subject of the 
published notice, and possibly a person to whom consent to the use thereof 
has been granted,341 may bring proceedings to enforce the rights given 
by Section 9. Of course, the usual defences, such as absence of title,342 





331 F.g., to a particular province or group of provinces. 

332 E.g., by prevailing industry standards, Dahl v. Columbia Pictures Corp., 166 N.Y.S. 
2d 708, 712 (N.Y. Sup. Ct. 1957). 

333 Trade Marks Act, supra note 135 § 49. 

334 Id. at 9(2). 

335 Trade Marks Office Examination Manual, supra note 221, 4 408.1023. 

336 Trade Marks Act, supra note 135 § 12(1)(e). 

337 E.g., MacKenzie, 32 C.P.R.2d 1963; Chalet Bar B-Q (Canada) Inc., 66 C.P.R. (2d) 56. 

338 See Trade marks Act, supra note 135 § 37(2). 

339 Id. at §§ 12(1)(e) and 37(2)(b). 

340 Td. at § 12(1)(d). 

341 Organizing Committee of the 1976 Olympic Games v. Exclusive Leather Products 
Corp., 29 C.P.R. (2d) 241 (Que. C.S. 1976). 

342 E.g., Spilling Bros. v. O’Kelly, (1904) 8 Ex.C.R. 426. 
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prior right,34? delay and acquiescence,*** fraud,345 invalidity of published 
notice,*4* constitutional invalidity,*47 defences under the Charter of Rights 
and Freedoms,*4* and expiration of the limitation period,34® may be 
available. All the remedies permitted by Section 53 may be granted once 
it is established that a violation of Section 9 has occurred. These include 
an interlocutory injunction, a permanent injunction, damages or an account 
of profits, delivery up or any other suitable remedy and, of course, costs. 

In the current climate of counterfeiting, it is noteworthy that inten- 
tional violation of the rights attaching to a published notice may attract 
criminal sanction. Subsection 115 of the Criminal Code*5® of Canada 
provides: 


Everyone who, without lawful excuse, contravenes an Act of the Parliament 
of Canada by wilfully doing anything that it forbids . . . is, unless some 
penalty or punishment is expressly provided by law, guilty of an indictable 
offence and is liable to imprisonment for two years. 


This provision is a ‘‘default’’ provision which comes into play when no 
‘penalty or punishment’’ is expressly provided by the contravened 
legislation.351 The modern conception of ‘‘punishment’’ takes no account 
of compensation,*5? and must be distinguished from civil recovery.*5% 





343 E.g., Deputy Attorney-General of Canada, 55 C.P.R.2d 203; and Government of 
Spain v. E. & J. Gallo Winery, unreported (Opp. Bd. Feb. 25, 1979). However, even prior 
use may not be a good defence. Insurance Corporation of British Columbia, 44 C.P.R. 
2d at 16. 

344 E.g., Magazine Repeating Razor Co. of Canada Limited v. Schick Shaver Ltd., 
[1939] Ex.C.R. 108, 119. 

345 E.g., Ford v. Foster, (1872), L. R. 7 Ch. 611 at 631; Wood v. Lambert, (1886), 
3 R.P.C. 81 (Ct. App.). 

346 There has been no case in which the publication of a zctice under Section 9 
has been invalidated. However, there is no reason why an improper’y obtained published 
notice should be enforced. 

347 There is some doubt as to the constitutional validity of Section 9 and specific 
paragraphs and subparagraphs thereof in light of Canada’s division of powers between 
federal and provincial jurisdiction. Constitution Act, 1982, Sections 91 and 92. A discus- 
sion of this issue is beyond the scope of this paper, but see Burshtein, Pt. 1.3 Prohibited 
Marks: The Curiosities of Section 9, supra p. 227 (unpublished). 

348 1982 U.K.C. 11. A discussion of the application of the Charter is beyond the 
scope of this article but see Id. and Burshtein, supra note 159. 

349 The relevant limitation periods are governed by provincial legislation. See, e.g., 
Limitation Act, R.S.O., c.240, § 45(1) in Ontario. While the matter is not clear, the better 
view is that the limitation period for violations of the Trade Marks Act is 6 years, at 
least in common law provinces. 

350 Can. REV. STAT. c-34 § 115 (1970). 

351 MacDonald v. Vapour Canada Ltd., [1977] S.C.R. 134, 146 (Can. 1976). 

352 State ex rel. Kelly v. Wolfer, 119 Minn. 368, 375, 138 N.W. 315, 318-319 (1912). 

383 Gibbons v. Gibbons, 197 Misc.2d 962, 966, 94 N.Y.S.2d 9, 14-15 (N.Y. Sup. Ct. 
1949); People v. Vanderpool, 20 C.2d 746, 750-751, 128 P.2d 513, 515-516 (1942). 
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Similarly, a ‘‘penalty’’ is an extraordinary liability to which the law sub- 
jects the wrongdoer in favour of the person wronged other than a liability 
for compensation.*5* The better view is that none of the remedies pro- 
vided by the Trade Marks Act*55 contemplate punishment or penalty. It 
is, therefore, at least arguable that intentional violations of an educational 
institution’s rights under Section 9 may be liable to criminal prosecution. 


D. Conclusion 


We have seen that from early beginnings, despite needs to protect 
collegiate marks, the development of collegiate licensing was slow. 
Precipitated by Champion’s activities, however, American educational in- 
stitutions were forced to stand up and take notice of the revenues available. 
Now many American schools have active programs and even international 
licensing has proven lucrative. For obvious reasons, Canada would be a 
very likely market for collegiate licensing by American universities. Cana- 
dian institutions, as well, should give more thought to the subject. 

While registration of trade marks is generally the best protection in 
Canada, there may be special problems in the case of collegiate marks. 
The specific statutory provision of Paragraph 9(1)(n), which is almost 
unique legislation, may offer a substantial advantage. It provides protec- 
tion for symbols of universities and other educational institutions. By 
publishing a notice pursuant to these provisions, protection of these sym- 
bols may be obtained. Protection in this manner is free of such difficulties 
as termination or loss of rights. 

The scope of activities prohibited by virtue of such publication may 
be wider than that afforded by registration of the same symbol. A licensing 
program may also be set up without the complications of the registered 
user scheme. The rights of the owner may be protected by relying on the 
published notice in opposition proceedings, civil suits and perhaps even 
criminal prosecutions. In Canada, Paragraph 9(1)(n) clearly offers the best 
protection for a collegiate licensing scheme. 





384 Yarrows v. Frowde Ltd., [1934] O.R. 526, 533 (Ct. App). 
358 Trade Marks Act, supra note 135 § 53. 
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